INDEX. 


ABATEMENT. 
1. A plea in abatement is not waived by the filing of other defenses 
cotemporaneously with the plea in which the right to insist upon ig 
is not formally reserved. Hagood v. Dial, 625. 


2. Such plea is good if it meet the grounds of jurisdiction stated in 
the petition. Jb. 


ACCOMPLICE. 

1. No conviction can be obtained on the testimony of an accom. 
plice alone when his evidence is not corroborated by other testimony 
showing that the accnsed was engaged in the transaction which forme 
the subject-matter of the charge under investigation. Wright v. 
The State, 170. 

9. Where there has been no evidence of a conspiracy between the 
accused, who is charged with murder, and others charged with the 
same murder in a different indictment, and nothing shown to con- 
nect the accused with them, evidence of a quarrel between the de- 
ceased and the other parties thus charged cannot be admitted in 
evidence ; and if admitted, should be excluded when the State fails 
to show a connection between the parties. Jb. 


ADMINISTRATION. 

ADMINISTRATOR. 

ESTATES OF DECEASED PERSONS. 

A widow who filed an jnventory and appraisement under the 
marital rights act of August 26, 1856, could sell and convey the 
homestead, and such right was not affected by the insolvency of the 
estate. Johnson vy. Taylor, 121. 


ADMINISTRATOR. 

1. An appeal will lie from an order of the District Court disap- 
proving a sale made by an administrator in favor of the purchaser at 
such sale under the probate act of 1870. Hirshfield v. Davis, 155. 

2. A probate sale has not been fairly made when made for an 
inadequate price. J6. 

3. A probate sale at an inadequate price should not be approved 
by the District Court. Jb. 

4. A surviving administrator can maintain suit upon a promissory 
note executed to him and another administrator jointly, and who 
has died, upon alleging the execution of the note to them jointly as 
administrators and the decease of the administrator not joined as 
plaintiff. Wood v. Evans, 175. 
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_ - ADMISSION. 
‘ CONTINUANCE, 3. 
= i j}° AFFRAY. . 

. a An indictment for an affray, in other reepects good, is sufficient 


if it charges that the parties did not, at a time and a public place 
designated, ‘‘unlawfully and willingly fight together.” The State 





































v. Billingsley, 93. 

. AGGRAVATED ASSAULT. 

a3 CHARGE OF COURT, 2. 
Sa _“ 1, Under the act of August 13, 1870, defining the ape of 

7 justices of the peace, those officers had no jurisdiction to try one © 

—— charged with an aggravated assault. If jurisdiction was properly 
ae assumed, an appeal from a judgment of conviction to the District 
a Gourt could not thus invest that court with jurisdiction, and on such 


appeal the case should be dismissed. Neil v. The State, 91. 

2. The indictment charged the accused with committing an aggra- 
vated assault on his ward, in beating the child in a cruel, outrageous, 
and vicious manner, with intent to injure. The jury was instructed 
that if defendant inflicted a castigation upon the person of his ward 
with an unusual) instrument, aud one that was calculated to inflict 
serious Injuries to hia person, they muet find him guilty: Held, 
error, because the charge made the instrument the test of unlawful 
correction, and this error was not corrected by a charge to acquit, 
* unless the chastisement was done in a cruel and vindictive man- 

x ner," for that made the manner of the punishment, and not its 
extent, the test of guilt. Stanfield v. T'he State, 167. 


AMENDMENT. 

1. Change of the Christian name of the plaintiff by amendment 
does not yequire notice to.the defendant. Williams v. Huting, 113. 

2. The addition of the name of a silent partner in an amended 
petition filed in the firm name or enlarging the prayer for relief by 
amendment is not a statement of a new cause of action, and will 
not subject the amendment to a defense of limitation which would 
not be applicable to the original petition. McJlheny vy. Lee, 205. 

3. Where suit was brought against the principal in a boud usa 
transient person joined with his sureties residing in another county, 
and the defendants pleaded in abatement, it was competent for plain- 
tiff by amendment to allege the residence of the principal to be i 
the county where suit was brought; he is not concluded by the avet- 
ment in the original petition. Hetten v. Lane, 279. 


APPEAL. 
1. An affidavit by appellant of inability to give bond and security 

for costs made before a county clerk of another State is insufficient, 
and an appeal based upon such affidavit will be dismissed. Wyatt v. 
Jeffreys, 154. 
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APPEAL— Continued. 
2. A sheriff removed by the district judge on motion of the district 
attorney can appeal from the order removing him. Gordon v. The 
State, 338. 
3. ‘The action of the District Court dismissing a motion to reduce 
° the amount of bail is not a final judgment from which an appeal 
will lie. Miller v. The State, 579. 

4, When, pending an appeal by one of the contestants for admin- 
istration under the probate law of 1870, one of the parties dies, the 
appeal abates. (Paschal’s Dig., art. 6463.) Williams y. Mullins, 
610. 

5. An affidavit by one desiring to appeal from a judgment of 
the District Court that affiant ‘‘is unable to give the appeal bond 
necessary in this case to affect his appeal taken on the court overrul- 
ing his motion for new trial,’’ is not a compliance with the statute, ° 
which entitles one to appeal who will make oath that ** he is unable 
to give bond and security for costs as may be required by law.’’ (2 
Paschal’s Dig., art. 6180.) .Green v. Martin, 653. 


APPEARANCE. 

A defendant, in a suit by publication, having filed an answer, can- 
not. by its withdrawal and the payment of the fees of his attorneys, 
avoid the results of such appearance, or claim that the suit should 
proceed as though he had been served by publication and had not 
answered. Williams vy. Huting, 113. 


ARMS. 

‘The power of the Governor to exempt certain counties from the 
operation of the law against carrying deadly weapons is not ex- 
hausted as to the inhabitants of a particular county by the issuance 
of his proclamation exempting them from the operation of the law, 
-but he may, by a sccond proclamation, revoke the first and make 
such county again subject to the operation of the law. The State v.° 
The State, 410. 


ASSAULT. 

‘1. An officer when conveying a prisoner to jail, though .justifiable 
in using such force as may be necessary to earry him, is guilty of an 
offense if he strike him except in his own necessary self-defense. 
Skidmore v. The State, 93. 

2. In every assault there must bé an intention to injure, coupled 
with an act which must at least be the beginning of the attempt te 
injure then, and not an act of preparation for some contemplated 
injury that may afterwards be inflicted. Johnson vy. The State, 576. 





ASSAULT WITH INTENT TO MURDER. 
EVIDENCE, 4. 
On the trial of one charged with making an assault with intent to 
kill and murder, when the evidence shows a sudden conflict in which 
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ASSAULT WITH INTENT TO MURDER—Continued. 
several were engaged, growing out of a quarrel suddenly begun at 
the time, it is the duty of the court to instruct the jury on the dis- 
tinction between murder aud manslaughter, and a failure to do so 
will constitute error for which a judgment of conviction will be 
reversed. Williams v. The State, 382. 









































ATTORNEY. * 

PRACTICE, 2, 5. 

1. A receipt appearing on its face. to be that of an attorney fora 
claim taken for collection, may be explained by parol evidence. 
McAdoo v. Lummis, 227. 

2. An attorney receiving and holding a claim for the convenience 
of the owner, for the purpose only of receiving and paying over 
money paid thereon, and for which the attorney neither charges nor 
receives compensation, cannot be held responsible on the debt being 
barred by limitation. Jb. 

3. It seems that a plea that the makers of the note were discharged 
in bankruptcy would be good as a bar to such liability. Jo. 

4. The argument of counsel should be restricted to a discussion of 
the facts of the case and the conclusions legitimately deducible from 
the law applicable to them. Zhompson v. The State, 268. 

_5. Under the penal code (Pas. Dig., 2421, 2422, 2423) an indict- 
ment will not lie against an attorney at law, on account of moucy 
collected and not paid over. The State v. McLane, 404. 


BAIL BOND. 

1. Sureties on the recognizance are responsible for the appearance 
of the accused in the District Court after a reversal of the judgment 
from which the appeal was taken in which appeal the recognizance 
was given. Weaver v. The State, 386. 

2. Though the code prescribes what shall be a sufficient designa- 
tion in a recognizance of the accusation preferred against a defend- 
ant, by stating that it shall be sufficient if it state the name of the 
offense with which the defendant is charged, (Paschal’s Dig., art. 
2731,) it omits to prescribe what shall be sufficient when an offense 
is not called by any defined name. A recognizance taken in a case 
where the offense is not known by any defined name, but is em- 
braced by some generic term used in the code, as ‘*gaming,”’ will 
be sufficient, if it contain a reasonably certain description of the 
offense charged so as to indicate the particular offense, or which one 
‘of a particular class of offenses is meant. Lowrie v. The State, 602. 


BANKRUPTCY. 
ATTORNEY, 3. 


BOARD OF EDUCATION. 
1. By the school system adopted by the Legislature, April 24, 
1871, the functions and duties of the superintendent and of the dis- 
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BOARD OF EDUCATION—Continued. 


trict boards are taken from them and conferred upon a Board of 
Education fixed by this law, consisting of the Superintendent of 
Public Instruction, Governor, and Attorney General. Willis v. 
Owen, 41. 

2. This statute, and the regulations of the Board of Education, 
confer the power of taxation and the mode of its collection nomin- 
ally upon the district boards of directors, but it is really retained 
and exercised by the Board of Education. Jb. 

3. Discussion of the *‘rules’’ and circulars of the Board of Educa- 
tion, as compared with the school system contemplated by the Con- 
stitution. Jb. 

4. The authority conferred by this statute upon the Board of 
Education, and the collection of this tax, cannot be sanctioned unless 
authority be shown in a plain and unequivocal warrant in the Con- 
stitution granting these powers. ‘* This,’’ the court says, ** cannot 
be done.”’ Jb. : 


BRIBERY. 








1. In an indictment of offering to bribe an attorney, it is not ne- 
cessary to allege the particular acts which the attorney was required 
to do for the offered bribe. Reed v. The State, 319. 

2. When an offer to bribe a witness with money is shown on the 
trial of One charged under Paschal’s Digest, article 1934, it is not 
necessary to a conviction that the State should prove that the money 
was either actually tendered or produced. Jackson v. The State, 421. 

3. To sustain a conviction for offering to bribe a witness it is 
not necessary for the indictment to allege that an indictment had 
been found for the criminal charge about which it was expected the 
Witness might testify, or that a subpcena or other process had issued 
for the witness. Jd. 

4. See indictment held sufficient for offering to bribe a witness. ID. 

5. An indictment which charges that defendant, knowing A B 
to be a witness, offered him five dollars and property to the value of 
ten dollars to secrete himself and be absent from the District Court 
at the April term, 1874, and not be a witness before the grand jury 
at that term of the court, nor a witness against the defendant at the 
District Court at said term, does not charge the offense of offering 
to bribe a witness under article 1934, Paschal’s Digest. Hughes v. 
The State, 518. 


JARD PLAYING. 


“Unlawful card playing’’ sufficiently names an offense in a 
recognizance given on appeal. Lowrie v. The Siate, 602. 


CASES OVERRULED. 





Kinney v. Zimpelman, 36 Tex., 564, overruled. Collins vy. The 
State, 577. 


Brown v. The State, 32 Tex., 125. Willis v. Owen, 41. 
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CASES QUALIFIED. 

Clayton v. Frazier, 33 Tex., 99; Womack v. Womack, 8 Tex., 397. 
Fitzgerald v. Turner, 79. 

Selvedge v. The State, 39 Tex., 60. Strait v. The State, 486. 

Warren v. The State, 29 Tex., 369. Jb. 

Distinguished from Roberts v. Stockslager, 4 Tex., 307; Hart v. 
Clifton, 19 'l'ex., 56; Underhill v. Lockett, 20 Tex., 180; Graves v. 
Robertson, 22 Tex., 130; and ‘Thomasson v. Bishop, 24 Tex., 302. 
Johnson v. Barthold, 556. 

Distinguished from Wheelock v. The State, 15 Tex., 253, 265, and 
Parker v. The State, 26 Tex., 207. Lowrie v. The State, 602. 


CASES REAFFIRMED. 
Berry v. Donley, 26 Tex., 737. Fitzgerald v. Turner, 79. 
Duke v. The State, 42 Tex., 455. The State v. Clayton, 410. 


CATTLE. 
RANGE, 1, 2, 3, 4. 


4 ; CHANGE OF VENUE. 

1. An application for change of venue on the ground of combina- 
tion and prejudice, made and supported in the terms of the statute 
by affidavits, cannot be defeated by counter affidavits unless they 
show that the statements contained in the application are not true. 
Counter affidavits which state that affiants for defendant were ** new 
men,” and rarely seen, cannot avail, and a written statement of the 
district attorney, resisting the application and not sworn to, should 
‘be disregarded without reference to its contents. Buford v. The 
State, 415. 

2. It is not error to overrule a motion for change of venue where 
the statute‘has not been complied with and where no injustice appears 
to have been done the defendant. Mitchell v. The State, 512. 


CHARGE OF THE COURT. 

1. A court in charging a jury cannot assume material facts as 
established which it is incumbent on the party claiming the benefit 
of them to prove. This is practically to dispense with the services 
of a jury in their appropriate duty of finding the facts. Williams 
v. Davidson, 1. 

2. On the trial of one charged with an aggravated assault com- 
mitted with a pistol, the jury propounded the following question to 
the court: ‘Is a pistol a deadly weapon, the size not known, and 
not known whether empty or loaded?’’ ‘To which the presiding 
judge answered: ‘“‘A pistol is a deadly weapon:”’ Held, 1st. That 
whether it was or was not a deadly weapon must depend either on 
its size or the manner of its use. 2d. That the answer was error, 
being calculated to injure the rights of the defendant in taking away 
from the jury the determination of a material fact in the case as 

presented by the evidence. 3d. That a fine of one hundred dollars 


































































CHARGE OF THE COURT—Continued. 








INDEX. 683 


could not be held good asa fine for a simple assault, since the ver- 
dict was consistent with guilt of a higher grade of offense, and 
might have been. fixed at a less amount but for the erroneous 
auswer of the judge. Skidmore v. The State, 93. 

3. On the trial of one charged with theft of an animal, the pos- 
session of the hide of the stolen animal by the party accused was 
relied on by the State as a circumstance to establish guilt, though 
the identity of the hide was controverted by the defense. The court 
charged the jury, ‘you are instructed that the possession of a par- 
tially dry hide by a party charged with the theft of an animal is not 
necessarily conclusive proof of the theft of the animal by the party . 
having such hide in his possession:”? Held, That it was a correct 
statement of a general proposition, that it did not assume as true 
any controverted fact, and that it was not a charge upon the weight 
of evidence. Barnes v. The State, 98. 

4, On the trial of B for the theft of a gelding belonging to ©, the 
court charge the jury that, *‘if C did not give B authority in person 
or authorize any one for him to deliver to B the gelding, and he 

_ testifies that he did not give such consent, this would affirmatively 
show want of consent, if you believe him :’’ JZe/d to be an improper 
comment on the evidence and error. Smith vy. The State, 103. 

5. A charge of the court which calls particular attention to the 
facts relied on by the parties and indicates the law upon such facts, 
is proper. Darnell vy. The State, 147. 

6. It is not error to instruct the jury that a reasonable doubt is 
not a whimsical or vague doubt. McGuire v. The State, 210. 

7. Before admitting evidence of the general character of the 
deceased there must be a predicate established, by evidence already 
submitted, tending to prove threats of the deceased, or some act 
done by him at the time of the killing which it would aid to explain. 
When such evidence is admitted, it would be proper and not charg- 
ing on the weight of evidence for the court to explain to the jury 
the object of its admission as auxiliary and explanatory of the 
threats or acts to which it was pertinent. aud to be not of itself 
independent evidence of a defense. Jlorbach vy. The State, 242. 

8. Flight and fabrication of evidence are circumstances to be sub- 
mitted to the jury and with other facts to be considered. It is error 
to instruct the jury that they are evidence of guilt. Sheffield v. 
The State, 378. 

9. On the trial of one charged with making an assault with intent 
to kill and murder, when the evidence shows a sudden conflict in 
which several were engaged, growing out of a quarrel suddenly 
begun at the time, it is the duty of the court to instruct the jury on 
the distinction between murder and manslaughter, and a failure to 
do so will constitute error for which a judgment of conviction will 
be reversed. Williams vy. Whe State, 382. 

10. On the following charge given a jury, viz: ‘*in criminal cases 
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CHARGE OF THE COURT—Continued. 









INDEX. 


the jury must discard from their consideration any part or the whole 
of the testimony of any witness that they may regard as improbabie 
or untrue, and find their verdict on such evidence as they may re- 
gard as true and worthy of credit :*? Held, a charge upon the weight 
of evidence and error, because, (Ist.) There is no difference between 


civil and criminal cases as to the right of the jury freely to weigh 
. the evidence and find according to their convictions of its truth or 


falsity ; (2d.) ‘Though the improbability of a statement by a witness 
may diminish his credibility, there is no rule of law which requires 
a jury to discard it from their consideration. Bishop v. The State, 
390. 

11. Though a charge clearly erroneous be objected to for the first 
time in this court on appeal, yet, if it relates to a material matter 
and was calculated to mislead the jury to defepdant’s injury, it 
must constitute cause fora reversal. Jb. 

12. A charge upon the weight of evidence, if excepted to at the 
time by defendant, is made by statute an express ground for re-. 
versal; but if not excepted to at the time, but the error is presented 
for the first time in a motion for a new trial. then its consideration 
by the Supreme Court is subject to another and very different rule, 
which is, was such error, under all the circumstances as exhibited 
in the record, calculated to injure the rights of the defendant? Jb. 

13. It is only necessary to give such instructions as are applicable 
to every legitimate deduction which the jury may draw from the 
facts. Ib. 

14. When on the trial of one charged with theft the testimony is 
of such a character as to require of the court to inform the jury 
what facts would rebut the presumption of a fraudulent taking, an 
omission to give such information in the charge is a material error, 
calculated to injure the rights of the defendant by leaving the a? 
to deeide the law as well as the facts of the case. 16. 

15. It is error to instruct the jury, on the trial of one charged 
With aggravated assault, to return a verdict of guilty if they find 
defendant inflicted a serious bodily injury on the party assaulted 
when that was not alleged as a ground of aggravation in the indict- 
ment. Coney v. The State, 414. 

16. On the trial of B for theft he offered in evidence a bill of sale 
to the property alleged to have been stolen to justify his possession. 
An objection by the district attorney to its introduction was with- 
drawn, and the paper read. In the absence of any evidence of its 
alteration, except that which an inspection of the paper may have 
furnished, the court instructed the jury that if they believed that 
the bill of sale was altered or antedated, they should discard it from 
their consideration : Heid, error, because the action of the district 
attorney was calculated to throw the defendant’s counsel off his 
guard, and prevent him from introducing evidence to sustain the 
genuineness of the paper. Purtell v. The State, 483. 
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CHARGE OF THE COURT—Continued. 

17. On a trial for murder it is error to instruct the jury that if 
they believe the accused, with a sedate mind and formal design, was 
attempting to kill A or B, and without mialice towards the deceased, 
and without intention or design killed her, such malice is carried 
over to the person killed, and the jury should find the accused guilty 
of murder in the first degree. Ferrell v. The State, 503. 

18. On the trial of one for theft who, after being employed by the 
owner of the property to recover it, was found with it in’ his posses- 
sion and alleged that.he had recovered it, the jury, after their retire- 
ment, propounded to the court the following question: ‘* When a 
party is found in possession of stolen property, what weight has the 
proof of that fact in establishing the guilt or innocence of defend- 
ant?’’? to which the court responded: ** When a party is found in 
possession of property after it is recently stolen the law presumes 
such person so found in possession the party who stole it,’ &c., Held, 
error; that the answer should have had application to the facts, and 
under such circumstances there was no presumption against the 
defendant to be removed arising from the possession of the property, 
or which placed him under any obligation to explain his possession. 
Newman v. The State, 525. 

19. A charge which assumes as matter of law that two games of cards 
played in two adjoining rooms, the door being open between the 
rooms while other persons were present who were not play’ g, 
would make one of the rooms in which defendant played a public 
place, is erroneous. Lowrie v. The State, 602. 

20. Ona trial for murder where the testimony is such that a jury 
might find a verdict for manslaughter, that offense should be distinctly 
defined in the charge; the refusal of such charge is ground for 
reversal. Johnson v. The State, 612. : 

21. See instructions held to be correct as law, but, applied to the 
facts, erroneous as a charge upon the weight of evidence. Jb. 

22. Manslaughter is voluntary homicide committed under the influ- 
ence of sudden passion arising from adequate cause but neither jus- 
tified nor excused by law. The articles in the code following on 
the subject are explanatory but not legislative restrictions; any other 
case within the definition would be manslaughter. Jb. 


COLONIZATION. 

The colonization laws in force in 1836 had no application to the 
condition of the city of Victoria, or its government after the change 
of government in 1836, and conferred no power on the city council 
of said city to grant a franchise of a toll bridge in 1865, Williams v. 
Davidson, 1. 


COMMUNITY PROPERTY. 
ADMINISTRATION, l. 
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COMPTROLLER. 


1. By the act of Febuary 5, 1861, a transcript from the books of 
the comptroller, certified under his official seal fo be correct, and 
containing a statement of the accounts between the State and a tax 
collector, is prima facie evidence against such collector of taxes in 
a suit by the State for taxes collected. Shaw v. The State, 355. 

2. The authority of the comptroller to examine and settle the 
accounts of persons indebted to the State is not superseded by his 
ordering suit against a delinquent tax collector as to the account of 
such officer; and a settlement made by the comptroller controls the 
Visposition of the suit. Jb. 

3. The act (Paschal’s Dig., art. 5907) authorizing the comptroller 
to compromise with defaulting revenue officers, with the approba- 
tion of the Attorney General, does not impose such approbation 
upon the act of the comptroller in settling the account by payment 
of such account. Jd. 


CONFESSIONS. 


When a confession is made under duress under such circumstances 
as to render it inadmissible, yet if in the confession facts are revealed 
by means of which stolen property is traced, such facts may be con- 
sidered in evidence by the jury, and also the confession itself; but 
no conviction can be had on such confession, except when shown by 
other testimony to be true, Strait v. The State, 486. 


CONSTITUTIONAL LAW. 


SCHOOL DISTRICTS, 5, 6. 

DELEGATION OF POWER, 1, 2. 

The provision of the Federal Constitution relating to the surren- 
der of fugitives from justice is in the nature of a treaty stipulation 
between the States of the Union, and is equally as binding on each 
State and all the officers thereof for its faithful execution as though 
it were a part of the constitution of each State, and this even if Con- 
gress had passed no laws on the subject. Ea parte Hibler, 197. 


CONSTRUCTION OF STATUTES. 





1. Article 7638, Paschal’s Digest, does not provide two remedies 
against a delinquent tax collector, one by suit on the bond and the 
other on the ‘‘ certified account,’’ but contemplates suit upon the 
bond and immediate notice published, &c., and no judgment to be 
had until three months after such notice ; upon such proceedings 
the ten per centum damages are to be assessed upon the amount of 
indebtedness in the judgment. Shaw v. The State, 355. 

2. Damages can only be assessed upon complying with the stat- 
ute (Paschal’s Dig., art. 7638) as to notice, publication, and filing 
certified account ; and the settlement of the balance by the delin- 
quent before expiration of three months discharges damages as well 
asthe debt. Jb. 
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CONSTRUCTION OF STATUTES—Continued. 

3. The power of the Governor to exempt certain counties from 
the operation of the law against carrying deadly weapons is not ex- 
hausted as to the inhabitants of a particular county by the issuance 
of his proclamation exempting them from the operation of the law, 
but he may, by a second proclamation, revoke the first and make 
such county again subject to the operation of the law. The State 
v. Clayton, 410. 

4. The offense of “driving cattle from their accustomed range” 
(Penal Code, 766a; Paschal’s’ Dig., art. 24105) is not abolished by 
the act approved May 17, 1873, amending article 766 of Penal Code 
and enacting an article numbered 766a, in which the penalty for the 
theft of sheep, goats, and hogs is prescribed. Smith v. The State, 
433. 

5. Section 74 of the probate act of 20 March, 1848, (Paschal’s 
Dig., art. 1335,) providing ‘that if there be more than one executor 
named in the letters, any one or more of them, on the neglect of 
the rest, may return an inventory,’ &c., conferred the full powers 
granted by the will to executors upon the one or more qualifying. 
Johnson v. Bowden, 671. 


CONTINUANCE. 








1. After a jury had been selected and sworn to try the case, the 
defendant’s only counsel, who had just been retained, discovered 
that his application for continuance, which had been overruled, and 
which was defective only in failing to show that a proper affidavit 
for attachment had been made and the writ issued, discovered that 
the writ had in fact issued upon proper showing, and thereupon 
made another application for continuance, which was overruled : 
Held, That to have granted the application last made would have 
been a proper exercise of judicial discretion, and the refusal to grant 
it is cause for reversal when the materiality of the testimony of 
the absent witness appears, when considered in connection with the 
other evidence introduced on the trial. Skaro v. The State, 88. 

2. The sufficiency of an application for a continuance does not 
depend on the evidence of other witnesses. If it is proper at the 
time made, and sufficient cause shown for the continuance, it should 
be granted, without waiting the result of a trial on other evidence, Jd. 

3. An admission that a witness, on account of whose absence a 
continuance is asked, would swear, if present, as stated in the affi- 
davit for continuance, will not defeat the application; it could only 
have that effect when the facts are admitted to be true. Jb. 

4. Confinement in jail, and a want of information as to the require- 
ments of law, afford no excuse for failing to use diligence in procur- 
ing the attendance of a witness, and constitute no cause for the con- 
tinuance of a case. Cox v. The State, 101. 

5. When the requisites of the statute which entitle a party to the 
continuance of his cause have been complied with, and no fact is 





688 





INDEX. 





CONTINUANCE—Continued. 


shown to discredit or falsify the affidavit which shows them, the 
continuance becomes a matter of right to him who asks it, and 
cannot be refused on the ground that the court offered to postpone 
the trial of the case for two weeks after it was called for trial, to 
enable the party to procure the attendance of Witnesses. Shackel- 
ford v. The State, 138. 

6. See case held ¢rror to refuse new trial to obtain testimony, for 
want of which a continuance was asked and had been refused. eed 
v. The State, 319. 

7. A substantial compliance with the statute in the use of dili- 
gence to obtain the testimony of witnesses to testify that the accused 
was under seventeen years of age when the killing was done for 
which the accused is charged entitles defendant to a continuance on 
his affidavit stating such facts. Sheffield v. The State, 378. 


CONTRACT. 


’ A party claiming the benefit of a month’s notice, under a contract 
for labor terminable by either party on such notice, must show com- 
pliance on his part with his duty under the contract. Bassey. Allen, 
481. 


CORPORATIONS. 


1. The charter by which a municipal corporation is created is its 
organic act. It can do no act and make no contract not authorized 
thereby; and all acts done by it beyond the scope of its powers 
are void. Williams v. Davidson, 1. 

2. Courts should require of corporations in all cases to show a 
plain and clear ground for the authority they assume to exercise. 
1b. 


COSTS. 


One suing as next friend is liable toa judgment for all costs of 
suit on failure to maintain suit; and such is the rule where, upon 
the death of the first party instituting suit, another party assumes 
control of the suit. Johnson v. Taylor, 121. 


CRIMINAL LAW. 


EVIDENCE, 3, 4, 5. 

CRIMINAL PROCEDURE. 

THREATS, 1, 2 

Two men, utter strangers to each other, on their first meeting 
engaged in a rencounter, in which one was killed. The difficulty 
began by an effort on the part of deceased to stop the way of the 
survivor as he was passing, followed by the drawing of a pistol by 
deceased, over which a struggle occurred for its possession. During 
the struggle the pistol fired and deceased fell, whereupon the sur- 
vivor, after stepping from the body four or five steps, instantly re- 
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CKIMINAL LAW— Continued. 
turned and fired the pistol at the head of his late adversary, inflicting 
a mortal wound. Not more than twenty seconds elapsed from their 
first meeting to the consummation of the homicide: Held, That the 
circumstances attending the homicide did not afford evidence of that 
express malice necessary to constitute murder of the first degree. 
Burnham v. The State, 322. 
See opinion for a full statement of facts held not sufficient to sup- 
port a conviction for murder of the first degree. Ib. 


ORIMINAL PROCEDURE. 

INDICTMENT. 

JURY, 1. 

1. In an indietment for theft of several articles of the aggregate 
value of over twenty dollars, it is sufficient to allege such aggregate 
value. It is not necessary that the separate value of each article be 
set out. Thompson v. The State, 268. 

2. But to convict upon such indictment, the testimony must show 
the theft of all the articles alleged to have been stolen. Jb. 

3. A plea of autrefois acquit to be good must show that the for- 
mer trial was for the same offense as that upon which the new prose- 
eution is had. Boggess v. The State, 247. 

4, A plea of former acquittal upon a charge of theft from a house 
in which it appears that the theft upon which the first trial was had 
was from a different house. and the article taken from a different 
person, is insufficient.- Jb. 

5. A plea of autrefois convict which fails to state facts showing 
that the former conviction was for thessame offense with that charged 
in the second proceeding in which the plea is filed is bad. King v. 
The State, 351. 

6. When a stolen article is sold by the thief and afterwards stolen 
from the purchaser an indictment for the last theft may allege the 
ownership either in the true owner or the purchaser. Jb. 

7. The statute reducing theft to a misdemeanor, (Paschal’s Dig., 
art. 2397.) upon the voluntary return of the property stolen before 
prosecution, does not apply where the character of the property has 
been changed, as from live hogs to pork. Horseman v. The State, 353, 

8. The return, after detection, by the accused, of the pork, made 
from hogs stolen, to the owner before prosecution does not comply 
with such statute. Jb. 

. An application for change of venue on the ground of combina- 
tion and prejudice, made and supported in the terms of the statute 
by affidavits, cannot be defeated by counter affidavits unless they 
show that the statements contained in the application are not true. 
Counter affidavits which state that affiants for defendant were *: new 
men,’ and rarely seen, cannot avail, and a written statement of the 
district attorney, resisting the application and not sworn to, should 
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be disregarded without reference to its contents. Buford v. The 
State, 415. 

10. When an offer to bribe a witness with money is shown on the 
trial of one charged under Paschal’s Digest, article 1934, it is not 
necessary to a conviction that the State should prove that the money 
was either actually tendered or produced. Jackson vy. The State, 421. 

11. To sustain a conviction for offering to bribe a witness it is not 
necessary for the indictment to allege that an indictment had been 
found for the criminal charge about which it was expected the wit- 
ness might testify, or that a subpoena or other process had issued 
for the witness. Jb. 

12. Where two persons were indicted for theft and one put upon 
trial, and the testimony showed that the accused was present only 
as a hired hand of his codefendant, it devolved upon the State to 
prove, in order to convict upon evidence of the recent joint posses- 
sion by the parties indicted, of the stolen property, that the defend- 
ant had knowledge that the taking was illegal, or that the cireum- 
stances were such as to charge him with such notice. Ivey v. The 
State, 425. 

13. On a trial for theft of cattle, the State cannot prove the pos- 
session by the accused of stolen cattle other than those described in 
the indictment, unless it be shown that they were taken at the same 
time by the same persons. Jb. 

14. Should such testimony be admitted, it is error to exclude evi- 
dence that defendant had been tried and acquitted for theft of the 
other cattle. Jb. 

15. The common law forbids any judicial act on the Sabbath. 
Harper v. The State, 431. 

16. The provision in the Code of Procedure (Paschal’s Dig., art. 
3150) making it the duty of the judge to sit during the whole of the 
Sabbath in cases where less than six hours remain after a verdict 
before the court, hy law, must adjourn, plainly indicates that in all 
other cases the term of the court shall adjourn at the end of the six 
judicial days of the week. Jb. 

(7. A verdict returned on the Sabbath in a case submitted to the 
jury on the last Saturday of the term of the District Court is a nul- 
lity. Jb. 

18. While it may not be necessary to allege the owner of the live 
stock so driven from its range, yet if the ownership be alleged in 
the indictment the allegation must be proven, and the record, not 
showing such evidence, is cause for reversing a judgment of con-, 
viction. Smith v. The State, 434. 

19. On the trial for falsely assuming and pretending to be a 
notary public against one appointed by the Governor without the 
advice and consent of the Senate, it is error to instruct the jury 
“that, if the defendant acted as notary and was not legally entitled 
to do so they would find him guilty, unless he had reasonable 
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CRIMINAL PROCEDURE—Continued. 
ground to believe that he was entitled to exercise the functions of 
the office.’? The guilt or innocence of the accused depended on his 
** belief, intent, or honesty of purpose,’’ and not on the reasonableness 
of such belief. Brown vy. The State, 478. 

20. Every fraudulent taking of property is not theft, and a charge 
that ‘‘ the crime of theft is complete by the act of fraudulent taking 
into possession property not his own’’ is erroneous. Purtell vy. The 
State, 481. 

21. It is not error to allow the district attorney to withdraw his 
aeceptance of a juror for grounds discovered since taking the juror 
and before the jury is complete, and which disqualify the juror. 
Mitchell v. The State, 512. 

22. It is proper in a capital case to require the parties to pass upon 
each juror as called. Jb. 

23. This rule does not obtain when a case has been set for a day 
certain and a special venire ordered for that day. Jb. 

24. It is not a cause of challenge to the array that some jurors of 
a large venire are incompetent, there being no other evidence of un- 
fairness on the part of the officer summoning the venire. Ib. 

25. One convicted of a felony may at the same term be after- 
wards tried for a separate offense. J2ichardson v. The State, 539. 


DEED. 
A deed conveying land to M. D. and the heirs of her body * * to 
have and to hold unto her, the said M. D., and her said heirs forever, 
conveyed to her the absolute estate. Singletary v. Hill, 588. 


DELEGATION OF POWER. 

1. The Legislature cannot delegate any of its powers unless au- 
thorized to do so by the Constitution , such delegation of power for 
the support and maintenance of public schools can only be made to 
the local boards of school directors; any other powers exerted to 
this end by the Legislature must be exercised directly by it. Willis 
v. Owen, 41. 

2. Powers of the Board of Education enumerated, which are held 
to be legislative, and which, while they may be transacted through 
other instrumentalities, cannot be delegated to officers in the execu- 
tive department of the Government. Jb. 


DEPOSITIONS. 

A party not crossing interrogatories cannot use the depositions, 
and the rule is not changed. by the fact that the interrogatories were 
propounded to several witnesses, and the depositions were taken and 
returned together, and the depositions of the other witnesses had 
been read by the party taking the testimony. Brandon vy. Me- 

Nelly, 76. 
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DOCKET, CALL OF. 


PRACTICE, 8. 
CRIMINAL PROCEDURE, 23. 


DOMESTIC SERVANT. 


A party hired for one day ‘*to butcher and cut up beef” is not a 
domestic servant within the meaning of the code, and theft from the 
shop committed by him of his employer’s property pending such 
employmeut is theft from a house under the law. Richardson y. 
The State, 456. 


DONATION. 


Property received by husband or wife by donation forms part of 
the separate estate of the party receiving the donation. Fisk vy. 
Flores, 340. 


DRUNKENNESS. 


Drunkenness neither aggravates nor excuses an act done by a 
party while under its influence; still it is a fact which may affect 
both physical ability and mental condition, and may be essential in 
determining the nature and character of the acts of the accused as 
well as the purpose and intent with which they are done. Ferrell 
v. The State, 503. 


EMBEZZLEMENT. 


ATTORNEY, 5. 


ESTATES OF DECEDENTS. 


1. A purchaser of land at a sale, ruderan order of court enforcing 
against the property of an estate the lien reserved by law in favor 
of a creditor, takes title as against a purchaser of such property at 
a sheriff’s sale, undera personal judgment against a distributee and 
in favor of a creditor who might have enforced his lien against such 
property, but did not do so. Bradshaw v. House. 143. 

2. Quere? Whether the purchaser at such sheriff’s sale under 
execution may not be subrogated to the rights of the judgment cred- 
itor, and still subject the proceeds of the sale to his debt, as against 
the creditor, first enforcing his lien upon the property. Jb. 

3. A contract by a widow for labor will not bind the estate of the 
deceased husband, although done for the benefit of the estate. Hal- 
ton v. Simmell, 585. 

4, The widow, on paying for such labor, could compel payment 
out of the assets of the estate. Jb. 

5. The presentation of an abstract of a judgment showing its date, 
amount, rate of interest, names of parties, and authenticated by the 
proper oath of the holder to the administrator of the estate of the 
defendant, is a sufficient presentation to put in operation the limit- 
ation of ninety days within which suit is required to be brought 
after its rejection. Gaston v. McKnight, 619. 
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ESTATES OF DECEDENTS—Continued. 

6. The affidavit preseribed by the probate law of 1848 (Paschal’s 
Dig., art. 1309) is substantially the same as that required by the 
probate law of 1870. (Paschal’s Dig., art. 5650.) 1b. 

7. It is not necessary, under the probate law either of 1848 or 
of 1870, to present a certified copy of a judgment to the administra- 
tor for allowance. The act of 1853 (Paschal’s Dig., art. 14) is direct- 
ory, and does not change the general probate law governing the 
presentation of claims. 6. 


ESTOPPEL. 

1. In trespass to try title, brought by heirs to recover the mother’s 
interest in land inherited by her, against parties in possession under 
a deed from the father alone, it was alleged in defense—1. That 
the father of plaintiff sold the land to defendants’ vendor for a 
negro, at the mother’s request and for her benefit, and that she had 

‘the use of the negro during her life. 2. That the mother after- 
wards expressetl herself satisfied with the trade, and (during her 
coverture) did not object to improvements being made by the pur- 
chasers. 3. That the negro lived with and served the family of the 
mother, and the heirs after her death: Held, That these facts consti- 
tuted no defense, either legal or equitable, to the plaintiffs action. 
Fitzgerald v. Turner, 79. 

2. A married woman cannot be divested of her separate estate in 
land by deed unless the same be executed, in the terms of the stat- 
ute, with her privy examination ; though she may be estopped from 
asserting title by her fraudulent act or representation made, when 
the same is relied upon and acted on at the time of purchase by an 
adverse claimant. Ib. 

3. One of two minors died leaving a large estate incumbered by 
debts incurred by their guardian; the heirs of the deceased minor 
applied for partition, which was resisted by the guardian insisting 
that he should be kept harmless from debts he had incurred on ac- 
count of the deceased. ‘The heirs then united in an application to 
the probate court for sale of lands to pay the debts and for partition 
of the remainder. Upon this the court ordered sale of some lands 
to pay debts, and remainder, lands and slaves, was partitioned 
among the heirs: Held, That the married women participating in the 
proceedings were concluded by the sale under said order. Ryan v. 
Maxey, 192. 

4. Married women will not be allowed to perpetrate a fraud in 
recovering property sold at their instance aud for their benefit or 
that of their estate. Jb. 

5. A holder of a headright certificate by warrantee deed from the 
grantee upon the issuance of the patent becomes by estoppel pos- 
sessed of the legal title to the land secured by such certificate and 
patent as against a holder of an assigumeut of the right to the cer- 
tificate before its issuance. Johnson v. Newman, 628. 
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EVIDENCE. 


ACCOMPLICE, 1, 2. 

PARTNERSHIP, 2. 

1. Evidence held insufficient to sustain a verdict. Murphy v. Stell, 
123. 

2. Facts held evidence of inadequacy of price in a probate sale 
Hirshfield v. Davis, 155. 

3. Facts held insufficient to prove penetration in a prosecution for 
rape. Davis v. The State, 189. 

4. Facts held insufficient to sustain a verdict for assault with in- 
tent to murder. McGuire v. The State, 210. 

5. Facts held sufficient to show that the injury done by the accused 
was accidental. Jo. 

6. Facts held sufficient proof of residence. Hetten vy. Lane, 279. 

7. Facts held sufficient to warrant or excuse the use of a pistol in 
self-defense. Burch v. The State, 376. 

8. Facts held sufficient to support a verdict for burglary. Rogers 
v. The State, 406. 

9. Facts held sufficient to sustain a verdict of murder in the first 
degree, Wilson v. The State, 472. 

10. Testimony held insufficient to support a verdict of guilty of 
theft of money. Cline v. The State, 494. 

11. Testimony held insufficient to sustain a verdict supporting a 
title by limitation. Harnage v. Berry, 567. 

12. Facts held insufficient to sustain a verdict of guilty of assault 
with intent to murder. Loseborough v. The State, 570. 

13. Facts which authorized a conviction of murder in the first 
degree. Smith v. The State, 643. 

14. When the declarations made by a witness to one accused of 
crime, charging him with it, are given in evidence by the State, the 
defendant is entitled, on cross-examiuation, to have in evidence the 
response made to the accusations. Shackelford v. The State, 138. 

15. Except in cases of circumstantial evidence, evidence of the 
flight of defendant and of his forfeiture of. bail are inadmissible on 
the part of the State. Williams y. The State, 182. 

16. In a prosecution for murder the general character of the de- 
ceased may be proved when it would serve to explain the actions of 
the deceased at the time of the killing, but the actions it would serve 
to explain must first be proved before permitting proof of the char- 
acter of deceased, and if no such acts are proved its rejection is not 
error. Horbach v. The State, 242. 

17. It is error to charge the jury that mere possession of property 
recently stolen is prima facie evidence of theft, which devolves upon 
the defendant the necesssity of explaining such possession. Thomp- 
son v. The State, 268. 

18. ‘The rule in such case is, that the possession of property recently 
stolen is evidence against the accused, which is to be taken and consid- 
ered by the jury in connection with the other testimony in the case. 1b. 
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EVIDENCE—Continued. 


19. Facts and circumstances independent of a deed, and contem- 
poraneous with its execution, coupled with evidence of possession of 
the title papers by the grantee, acts and declarations in regard to 
the land conveyed by the deed repeated through a series of years 
afford presumptive evidence against the fabrication of such testi- 
mony, and strongly corroborate the genuineness of the deed. Newby 
vy. Haltaman, 314. . 

20. The bookkeeper in the comptroller’s office being examined in 
aid of the certified account, and testifying to having made the state- 
ment of the account in evidence, and that it was correct, on testify- 
ing that there had been an accounting between the comptroller and 
the defendant, should have been allowed, on cross-examination; to 
state how the account stood upon such accounting, and its satisfac- 
tion by payment, if in fact such payment had been made. Shaw v. 
The State, 355. 

21. Contradictory statements of accused are not evidence of crime 
where the testimony clearly indicates others as the offenders, and 
furnishes another motive for such statements than concealment of 
the guilt of the accused. Porter v. The State, 367 

22. Where the testimony showed a theft of hogs by the husband, 
and that the hogs had been driven home by him and there slanghtered, 
false statements made by his wife as to the stolen property are not evi- 
dence of her guilt in absence of any proof of her particiation in the 
inception or execution of the offense. Porter v. The State, 367. 

23. Flight and fabrication of evidence are circumstances to be 
submitted to the jury and with other facts to be considered. It is 
error to instruct the jury that our are evidence of guilt. Sheffield 
v. The State, 378 : 

24. An unrecorded brand is admissible to aid in proving the ident- 
ity of a stolen animal. the title being established by other testimony. 
Poagev. The State, 454, 

25. When a confession is made under duress under such cireum- 
stances as to render it inadmissible, yet if in the confession facts are 
revealed by means of which stolen property is traced, such facts 
may be considered in evidence by the jury, and also the confession 
itself; but no conviction can be had on such confession, except 
when shown by other testimony to be true. Strait v. The State, 486. 

26. Declarations of tenant in possession are admissible to show the 
character of his possession. Harnage v. Berry, 567. 

27. It seems that in criminal cases the mere union of a ‘limited 
number of independent circumstances, each of which is of an im- 
perfect and inconclusive nature, cannot afford a just ground of von- 
viction. Roseborough v. The State, 570. ' 

28. Possession of stolen property, if unexplained, warrants the 
presumption of the guilt of the party in whose possession it is found, 
Dut such presumption is one of fact to be found by the jury. Thomas 
v. The State, 658. 
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29. Where the only testimony connecting the accused with the 
offense is given by an accomplice, the omission of the court to in- 
struct the jury upon the necessity of its corroboration by other testi- 
mony (Paschal’s Dig., art. 3118) is error. J. 


EXECUTIVE. 
1. The Superintendent of Public Instruction is an executive offi- 
cer, and his duties belong to the executive character. Willis v. 
Owen, 41. 
2. Nor can the Legislature deprive the superintendent of his con- 
stitutional power by requiring its exercise in conjunction with some 
other office. Jb. 


EXECUTOR. 

1, A will made, conferring powers upon executors, while the stat- 
utes of the State provide that the will may be administered by the 
survivor, or by one qualifying, on the death, resignation, or refusal 
to act of the others, will be considered as conferring such powers 
upon those who by law might discharge the duties of executors. 
Johnson v. Bowden, 671. 

2. In a will two persons were named as executors, one of whom 
qualified ; the will empowered the executors to sell a house and lot: 
Held, That a sale made by the executor who qualified was a legal 
execution of the power, and that title passed to the land sold. Jb. 

3. Section 74 of the probate act of 20 March, 1848, (Paschal’s 
Dig., art. 1335,) providing ‘* that if there be more than one executor 
named in the letters, any one or more of them, on the neglect of the 
rest, may returnan inventory,’’ &c., conferred the full powers granted 
by the will to executors upon the one or more qualifying. Jd. 


FACT CASES. 
EVIDENCE, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13. 


FORMER ACQUITTAL. 
CRIMINAL PROCEDURE, 3, 4, 5. 
Such plea can avail nothing when based upon a dismissal of the 
former proceedings by the district attorney. Longley v. The State, 
490. 


FRANCHISE. 
The power of the mayor and aldermen of an incorporated city to 

grant to private parties a franchise to erect a toll bridge across a river 
flowing through the city was predicated on the following clauses in 

the charter of the incorporation, viz: ‘*The mayor and aldermen 
shall have the power to enact and enforce such ordinances and regu- 
lations as they may deem necessary for the government of said 
town, provided the same do not conflict with the Constitution and 
laws of the Republic,’* and ‘* shall have entire police of said town.” 
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Held, (1) That these are nothing more than the ordinary powers 
granted to towns and cities for the exercise of their municipal au- 
thority. (2) That they do not embrace by fair implication the high 
governmental power of granting a franchise of a toll bridge to indi- 
viduals. (3) If the building of the bridge is necessary for the con- 
venience or conducive to the general interest of the inhabitants of 
the city, the city would have the right to build it as a free bridge, to 
be paid for in a way clearly within the scope of its municipal author- 
ity, by taxation, but would not have the right to erect a toll bridge. 
to be paid for by unequal burdens in the way of tolls, and result in 
embarking the city in a private partnership enterprise with individ- 
uals for profit, under the cover of exercising the municipal authority 
for the accomplishment of a public purpose. Williams vy. Davidson, 1. 


FUGITIVE FROM JUSTICE. 


A requisition made upon the Governor of Texas by the Governor 
of a sister State for the arrest of one claimed as a ‘** fugitive from 
justice’ is sufficient authority for the issuance of an order by the 
Governor of ‘l'exas for an arrest, and a prisoner arrested under such 
circumstances could only obtain relief on habeas corpus by showing 
that the presumption on which the Governor of Texas acted was 
unfounded in fact. Ex parte Hibler, 197. 


GARNISHMENT. 


SHERIF?’S SALE, 2. 

1. A garnishee’s liability is dependent upon the judgment ren- 
dered against the defendant. ‘The reversal of such judgment anuuls 
a judgment against a garnishee in the same proceedings. Rowlett v. 
Lane, 274. 

2. No judgment by default can be rendered against a garnishee 
when the writ of garnishment fails to designate the cause in which 
the garnishee is called upon to answer, or when the affidavit for the 
writ omits to state that the garnishee resides in the county in which 
the original suit is brought. Johnson-v. McCutchings, 553. 


GRAND JURY. - 








1. A defendant has no right to inquire into the intentions of the 
grand jury except as expressed in the indictment. Cotton y. The 
State, 169. 

2. The District Court may order the grand jury to reassemble 
after it has been discharged for the term, but cannot order the 
issuance of a venire to enable the sheriff to select a new grand jury 
after that for the term has been discharged. Newman v. The State, 525. 

3. It seems to be the design of the code to cut off all objections to 
the organization of the grand jury unless they are made in the chal- 
lenges allowed at the time of its organization, or come strictly under 
the motion allowed to set aside the indictment after it is found by 
the grand jury. Jb. 
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MOMESTEAD. 


1. An application for the writ of habeas corpus which alleges the 
illegal detention to be under a commitment issued by order of the 
District Court will be refused unless a copy of the writ be annexed 
to the petition, or it be stated in the application that a copy cannot 
be obtained. A statement thatacopy ‘‘ cannot be obtained without 
great delay ”’ is not sufficient. Ex parte A. C. Hill, 75. 

2. A writ of habeas corpus was on a proper application awarded 
and made returnable to the Supreme Court. After the return of 
the writ and the delivery of the prisoner to the sheriff of Travis 
county, he declined to further prosecute the application, and was 
on the judgment of this court remanded to the custody from which 
he was taken. On appeal to the Supreme Court from a subsequent 
refusal of the District Court to release him from custody on his 
second application for habeas corpus, in which he had failed to 
allege newly-discovered testimony, as required by article 2642, Pas- 
chal’s Digest: Held, 1st. That the judgment of this court remanding 
the prisoner to custody was in contemplation of law a judgment 
upon the hearing of the prisoner’s application. 2d. That it wasa 
final judgment of this court on the first application, since this court 
could not have remanded him to custody had not the return shown 
prima facie cause for his imprisonment. Hx parte Hibler, 197. 

3. When a copy of the indictment accompanying a requisition 
upon the Governor of Texas for one claimed to be fugitive from jus- 
tice is certified as authentic by the Governor who makes the requisi- 
tion, no further authentication is needed under section 5278, Revised 
Statutes, U. S.; and the absence of a seal to the certificate of the 
clerk of the court in which the indictment purports to have been 
found, or of a file-mark on the indictment, will not be noticed in this 
court on habeas corpus. Ib. 

4. The dangers of abusing the privileges of the writ referred 
to. Ib. 

5. Though the action of this court is final and conclusive when 
rendered on appeal under habeas corpus, it will not preclude the 
District Court having jurisdiction from afterwards entertaining a 
motion to reduce the amount of bail. Miller v. The State, 579. 

6. When, after indictment found, there‘has been an investigation 
on habeas corpus, and an order made remanding the party to cus- 
tody or admitting him to bail, and there has been an appeal from 
the decision of the judge or court below upon the first application, 
the applicant is not entitled again to the writ. Miller v. The State, 579. 

7. The provision for obtaining the writ a second time, where im- 
portant testimony has been obtained since the first investigation, 
does not apply when there has been an appeal from the first appli- 
eation. (Paschal’s Dig., arts. 2640, 2642-2643.) Ib. 


1. A widow who filed an inventory and appraisement under the 
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marital rights act of August 26, 1856, could sell and convey the 
homestead, and such right was not affected by the insolvency of the 
estate. Johnson vy. Taylor, 121. 

2. Under the probate law of 1848 a sale of the homestead ordered 
and made upon the report of commissioners that partition was im- 
practicable passed the title. Singletary v. Hill, 588. 

3. The surviving husband could, under the said probate law, take 
the land, accounting to the other distributees for their part of the 
value of the land so sold for partition in the absence of fraud. Ib. 


HUSBAND AND WIFE. 

1. The husband is a necessary party defendant in an action upon 
a contract signed by the wife. Carothers v. McNese, 221. 

2. **Long and necessary absence from the State, in the Confed- 
erate army,’’ does not, of itself, necessarily authorize the wife in 
such absence to bind the community property or her separate estate 
for the purchase of land. Ib. 

3. Recitals in deeds bind both parties thereto and parties claiming 
under such deeds. Fisk v. Flores, 340. 

4, Property received by husband or wife by donation forms part 
of the separate estate of such party receiving the donation. Jb. 

5. A donation in remuneration or in compensation for services 
rendered by a married woman to the donor is not a part of the com- 
munity estate, nor could real estate so received be disposed of by 
the husband... Ib. 

_ 6. A deed by the husband in 1834 for the wife’s separate property 
eo no title. Jb. 
- Unless there has been a distinet and definite separation, and 
» husband has expressly or by direct implication abandoned pos- 
' session of the wife’s property and recogijzed her riglt to its exclu- 


sive possession while undivorced, the husband cannot be convicted 
of theft of the wife’s separate property. Overton v. The State, 
616. 


8. See facts held insutliciént to support a ahs aa of theft by hus- 
band of wife’s property. Jb. 

9. It is error to admit the testimony of the wife against the 
husband upon trial for theft of her property. Jd. 


INDICTMENT. 

AFFRAY, 1. 

1. An indictment is not bad for duplicity which contains a state- 
ment of the facts connected with and forming part and parcel of the 
offense, although such facts be complicated and various, by which 
the guilt of the defeudant may be established. Zhe State v. Ed- 
mondson, 162. 

2. See indictment held uot subject to the objection of duplici- 
ty. Ib. 
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3. In an indictment for theft of several articles of the aggregate 
value of over twenty dollars, it is sufficient to allege such aggregate 
value. It is not necessary that the separate value of each article be 
set out. Thompson vy. The State, 268. 

4, An indictment under the code for resisting an officer (Paschal’s 
Dig., art. 1959) which omits to charge that the oflicer was resisted 
while engaged in the effort to execute a legal warrant of arrest is 
bad. Hill v. The State, 329. 

5. An indictment for making an indecent exhibition of the per- 
son, (Paschal’s Dig., art. 2030,) which charges the act to have been 
done **in a public place, to wit : a public road,” is bad; the publicity 
contemplated by the law has reference to persons who may witness 
the act rather than to locality. Mofft v. The State, 346. 

6. In indictments for this offense nothing more is generally neces- 
sary than to follow the language of the statute. Jb. 

7. Bad handwriting, if not illegible, not a ground for quashing an 
indictment. The State v. Morris, 372. 

8. Au indictment for carrying away fence rails will not lie under 
Penal Code, article 717, punishing cutting and destroying and carry- 
ing away timber. McCauley v. The State, 374. 

9. Under the Penal Code (Paschal’s Dig., arts. 2421, 2422, 2423) 
an indictment will not lie on account of money collected and not 
paid over. Zhe State v. McLane, 404. 

10. See an indictment held insufficient for embezzlement or 
theft. Jb. 

11. An indictment which charges one with carrying a deadly 
Weapon, and alleges that he was neither a peace officer nor a police- 
man, negatives the existence of the exception in his case which would 
have existed had he been a civil officer. The State vy. Clayton, 410. 

12. Such an indictment, if it alleges that at the time charged the 
defendant carried the deadly weapon on his person, negatives the 
existence of the exception created by statute in favor of one travel- 
ing in the State and carrying arms with his baggage. Id. 

13. An indictment charging an offense created by a statute which 
excepts from its operation those who, under circumstances specified, 
do the act which would otherwise be penal, must show by negative 
averments that the defendant is not within any of the exceptions 
mentioned in the statute. Jb. 

14. See indictment held sufficient for offering to bribe a witness. 
Jackson v. The State, 421. 

15. Where by one act several cattle belonging to different persons 
were driven from their accustomed range, it is not necessary that 
the act be divided into several charges; the act may be prosecuted 
in one indictment. Long v. The State, 467. 

16. See an indictment held sufficient to Giarge the fraudulent 
driving of several cattle from their accustomed range, belonging to 
several persons, Jb. 
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17. An indictment charging the fraudulent driving of cattle from 
their range, and followed by a charge of theft, but in such charge 
not describing the property taken, will not be considered as a separate 
count, but only as a summation of the preceding acts into one 
charge. Ib. . 

18. It is sufficient to charge that the accused did seriously threiiten 
to take the life of another in an indictment under article 6585, Pas- 
chal’s Digest. Longley v. The State, 490. 

19. An indictment charging that the accused ‘did then and 
there fraudulently and feloniously take, steal, and carry away 
from the possion of the owner, without the consent of the owner, 
and with intent,” &c.: Held, good on motion in arrest of judgment ; 
otherwise on exceptions tothe indictment. The State v. Williamson, 
500. 

20. An indictment which charges that defendant, knowing A B 
to be a witness, offered him five dollars and property to the value 
of ten dollars to secrete himself and be absent from the District 
Court at the April term, 1874, and not be a witness before the 
grand jury at that term of the court, nor a witness against the 
defendant at the District Court at said term, does not charge the 
offense of offering to bribe a witness under article 1934, Paschal’s 
Digest The State v. Hughes, 518. 

21. Anindictment charging that defendant did ** keep and exhibit 
a gaming bank called monte for the purpose of gaming” is not bad 
forduplicity. Lancaster y. The State, 519. ; 

22. It isa fatal defect inan indictment to omit the words *t against 
the peace and dignity of the State’? in the conclusion, and _ this 
whether specially excepted to in the court below or not. The State 
v. Sims, 521. 

23. Anindictment under article 2030, Paschal’s Digest, for indecent 
exhibition of one’s person in public is sufficient if the offense be 
charged in the language of the statute. The State v. Griffin, 538. 
24. The failure of the record to show that the substitution of a 
lost indictment was made by the permission of the court is fatal on 
appeal. Graham vy. The State. 550. 

25. When an indictment for perjury charges the offense to have 
consisted of a false oath in writing, and fails to set forth the writ- 


> 


ten oath in words or substaunee, it is fatally defective. Zhe State v. 
Umdenstock, 554. 

25. In an indictment for perjury, the averment that*the oath was 
“legally administered by the clerk,’? without giving the form, is 
sufiicient only when the indictment states the circumstances under 
Which the oath was required and the occasion on which it was made, 
so us to show that its violation would be perjury. Jb. 

27. An indictment against two persons for horse racing along a 
public road need not allege that defendants ran together. Green v. 
Martin, 653. 
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28. An indictment for theft of the property of ‘‘ Gabriel Carter” 
is not sustained by evidence of the theft of the property described 
in it from ‘*Carter Gabriel.”’ (Brown v. The State, 32 Tex., 125, 
overruled.) Collins v. The State, 577. 

29. Though an indictment for murder must state in what portion 
of the body the injury was inflicted which resulted in death, it 
is not necessary that it should describe the wound by its length, 
breadth, or depth. Smith v. The State, 643. 

30. An indictment for false swearing before a justice of the peace 
acting as assessor, and which is insufficient, which fails to state that 
the accused resided or had property in the justice’s precinct, or that 
he had been called upon to render his property for taxes, or to ren- 
der to the justice as assessor a list of his property which should be 
full, or had been sworn toanswer such questions as should be put to 
him by the justice, and had made such false statement in answer to 
a question so put tohim. The State v. Smith, 655. 

31. See an indictment for false swearing in rendering property 
for taxation under the tax laws in force in July, 1872, held insuffi- 
cient. Ib. 


INFANCY. 

1. While infants are liable for necessaries, purchased by them 
when not supplied by the parent or guardian, they are not bound 
by an agreement to pay a particular sum. Whether the articles 
purchased were necessaries, and whether the sum agreed to be paid 
was a fair price, are questions to be determined by the court. Par- 
sons v. Keys, 558. 

2. In ‘a suit against one to recover the price of necessaries sold 
the defendant during minority, the burden of proof is on the defend- 
ant to show that the minor was properly supplied by the parent or 
guardian when that fact is relied on as a defense. Jd, 


INJUNCTION. 

1. When the material allegations contained in a petition for 
injunction are not denied in the answer, and the defendants, 
after their motion to dissolve the injunction was overruled, gave 
notice of appeal, it was not error for the court to enter judgment 
perpetuating the injunction without the intervention of a jury. AC 
sup v. Allen, 598. 

2. An injunction is a proper remedy to restrain a sale under 
execution issued against the securities on a claim bond which had 
been quashed against the consent of their principal and where there 
had been no trial of the right of property. 0. 


INSANITY. 
The opinion of the family physician who has observed symptoms 
of insanity in defendant is admissible on the question of his sanity 
at the time of the commission of the offense. Pigg v. The State, 108. 
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JUDGMENT. 


1. It is a universal rule that no court can alter, vacate, or annul a 
final judgment regularly entered in a case of which it has jurisdic- 
tion after the adjournment of the term at which such judgment was 
rendered. City of Brownsville v. Basse, 440. 

2. This court will enter a judgment of the court rendered at a 
former term nunc pro tune. Ib. 

3. The court will look to the opinion and the entry on the docket 
as part of the record from which to ascertain the propriety of grant- 
ing the motion to enter such judgment. Jb. 

4. Quere? Whether the court will consider other evidence compe- 
tent and admissible in any other investigation? The mere certificate 
of the clerk is not evidence. Ximenes vy. Ximenes, 458. 

5. The failure to name the plaintiffs in a judgment, or a slight 
discrepancy between the verdict and judgment rendered, cannot be 
taken advantage of when such judgmeut is offeres| as a muniment of 
title to support a sheriff’s deed made under it. Wyche v. Clapp, 548. 

6. A final judgment from which an appeal lies must show that 
the accused was condemned to be punished as determined by ‘he 
jury, setting forth the amount or duration and place of punishment 
to which he became subject by reason of the indictment and verdict. 
Anschincks v. The State, 587. 


JURISDICTION. 


AGGRAVATED ASSAULT, 1. 

1. Jurisdiction is the power to hear and determine a cause ; the 
authority by which judicial officers take cognizance of and decide 
causes, City of Brownsville v. Basse, 440. 

2. The jurisdiction of the Supreme Court, although appellate, is 
of the cause, and such jurisdiction is not limited by or dependent 
upon the fact that the judgment in the lower court was upon a ver- 
dict or upon issues either of law or fact submitted to the court. Jb. 

8. The statutory rule is, (Paschal’s Dig., art. 1362.) when tlie 
judgment or decree of the court below in civil cases shall be reversed, 
the Supreme Court shall proceed to render such judgment or decree 
as the court below should have rendered or pronounced, except when 
it is necessary that some matter of fact be ascertained, or from un- 
eertainty as to the damages to be assessed or matter to be decided 
it is necessary to remand the case to the District Court. And the 
decision of the court that it is not necessary to remand the case for 
such purpose is within the jurisdiction of the court and, if exercised, 
is conclusive between parties. Jb. 

4. In an appeal by plaintiffs froma judgment rendered in the Dis- 
trict Court in favor of the defendant the Supreme Court has jurisdiction, 
upon reversing the judgment, to dismiss non obstante veredicti. 1b. 


JURORS. 








The affidavit of a juror will not be allowed as evidence of miscon- 
duct of the jury in the trial of a case. Davis vy. The State, 189. 
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1. In impaneling a jury in a capital case the names of the persons 
summoned should be called in the order they stand upon the list, 
and when found qualified they are to be challenged either peremp- 
torily or for cause, or accepted severally, as each one is determined 
by the court to be a qualified juror, which is to be continued one by 
one until the jury is fully formed to the number of twelve. No law 
or established practice under the law is known which sanctions the 
peremptory challenge of a juror by either party in such case after 
the juror is accepted and impaneled, whether the jury be full or 
not, though there may be discretion in the court for excusing or 
setting aside a juror after he is thus selected for good cause shown 
at the time why he cannot or ought not to serve on the jury. Hor- 
bach v. The State, 243. 

2. It is not error to allow the district attorney to withdraw his 
acceptance of a juror for grounds discovered since taking the juror 
and before the jury is complete, and which disqualify the juror. 
Mitchell v. The State, 512. 

3. It is proper in a capital case to require the parties to pass upon 
each juror as called. Jb. 


LAND. 





1. The right to lands guaranteed to citizens of Texas by the Con- 
stitution of the Republic, (section 10, General Provisions, ) was but‘an 
inchoate right to get that quantity of land out of some part of the 
»~ublic domain in the manner to be prescribed by law. It was, how- 
ever, a right or interest of such character as to be the subject of con- 
tract. Johnson v. Newman, 628. 

2. When issued, a headright certificate is in the nature of person- 
alty, and can be sold and delivered as chattels, and a purchaser with- 
out notice of a prior assignment of the right to the certificate would 
take a good title. Jb. 

3. One who purchased and received a headright certificate without 
notice of a prior conveyance of the right thereto by the grantee be- 
fore its issuance would take the better title. Jd. 

4. The condition of such purchaser is not worse by his location 
and causing survey to be made by virtue of the certificate and paying 
the government dues for the land so located ; owning the certificate, 
his location, &c., would secure the land. Jb. 

5. The doctrine of innocent purchasers, which ordinarily can only 
be invoked in favor of the holder of the legal title, applies to the 
holder of an equitable title purchased without notice in a case of con- 
flicting equities; in such cases the court will decide upon the very 
equity of the case as presented. Ib. 

6. While to support a plea of bona fide purchaser it is necessary 
to prove payment of a valuable consideration, it is not necessary 
that such payment be adequate ; proof by the purchaser of a head- 
right certificate of payment of the government dues, and for the loca- 
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LAND— Continued. 
tion and survey of the land secured by him under such certificate, 
was sufficient. Jb. 

7. But the burden of proving such payment of purchase-money 
does not devolve upon the defendant where the plaintiff has to show 
himself entitled to equitable relief; in such case plaintiff must show 
the defect in the title he attacks, and the non-payment of such pur- 
chase-money by his adversary. Ib. 


LIEN OF CREDITOR OF AN ESTATE. 

1. A purchaser of land at a sale, under an order of court enforcing 
against the property of an estate the lien reserved by law in favor of 
a creditor, takes title as against a purchaser of such property at a 
sheriff’s sale, under a personal judgment against a distributee and 
in favor of a creditor who might have enforced his lien against such 
property, but did not do so. Bradshaw vy. House, 143. 

2. Quere 2 Whether the purchaser at such sheriff sale under exe- 
cution may not be subrogated to the rights of the jadgment creditor, 
and still subject the proceeds of the sale to his debt, as against the 
creditor, tirst enforcing his lien upon the property. Jb. 


LIMITATION. 

The sale and delivery of a headright certificate after its issuance 
by the grantee to another was a repudiation of a former conveyance 
of the grantee’s right to such land certificate, and when the holder 
of such elder conveyance had knowledge or means of knowing such 
repudiation of his rights by the grantee of the certificate, limitation 
would run from the date of such repudiation. Johnson v. Newman, 628. 


MALICE. 
MURDER, 1, 2. 


MANSLAUGHTER. 

1. On atrial for murder, where the testimony is such that a jury 
might find a verdict for manslaughter, that offense should be dis- 
tinctly defined in the charge; the refusal of such charge is ground 
for reversal. Johnson v. The State, 612. 

2. See instructions held to be correct as law, but, applied to the 
facts, erroneous as a charge upon the weight of evidence. Ib. 

3. Mansiaughter is voluntary homicide committed under the in- 
fluence of sudden passion arising from adequate cause but neither 
justified nor excused by law. The articles in the code following on 
the subject are explanatory but not legislative restrictions; any 
other case within the definition would be manslaughter. 0. 


MARRIED WOMEN. 
ESTOPPEL, 1, 2, 3, 4. 
_PARTIES, 1, 
esse 
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MORTGAGE. 
1. hat a deed absolute on its face may be controlled by parol 
evidence showing that it was intended as a mortgage has long been 
the settled law in this State. Gibbs v. Penny, 560. 
2. See facts held sufficient evidence that a deed absolute on its 
face was a mortgage, and not a conditional sale. Jb. 


MURDER. 

MANSLAUGHTER, 1. 

SELF-DEFENSE, 1, 2. 

EVIDENCE, 16. 

1, Two men, utter strangers to each other, on their first meeting 
engaged in a rencounter in which one was killed. The difficulty 
began by an effort on the part of deceased to stop the way of the 
survivor as he was passing, followed by the drawing of a pistol by 
deceased, over which a struggle occurred for its possession. During 
the struggle the pistol fired and deceased fell, whereupon ‘the sur- 
vivor, after stepping from the body four or five steps, instantly 
returned and fired the pistol at the head of his late adversary, in- 
flicting a mortal wound. Not more than twenty seconds elapsed 
from their first meeting to the consummation of the homicide : Held, 
That the circumstances attending the homicide did not afford evi- 
dence of that express malice necessary to constitute murder of the 
first degree. Burnham v. The State, 322. 

2. See evidence held sufficient to identify a skeleton as that of the 

. murdered woman on the trial of her husband for such murder, 
Wilson v. The State, 472. 

3. Facts held sufficient to sustain a verdict of murder in the first 
degree. Jb. 

4. Express malice can only exist where there is a deliberate in- 
tention to take the life or vo inflict some serious injury upon the 
deceased. Ferrell v. The State, 503. 

5. On a trial for murder it is error to instruct the jury that if they 
believe the accused, with a sedate mind and formal design, was at- 
tempting to kill A or B, and without malice towards the deceased, 
and without intention or design, killed her, such malice is carried 
over to the person killed, and the jury should find the accused guilty 
of murder in the first degree. Jb. 

6. Drunkenness neither aggravates nor excuses an act done by a 
party while under its influence ; still it is a fact whieh may affect both 
physical ability and mental condition, and may be essential in 
determining the nature and character of the acts of the accused as 
well as the purpose and intent with which they are done. J6. 

7. Where the accused, under circumstances making the killing 
manslaughter, if effected, in attempting to kill one by accident 
killed another against whom accused had no malice, such killing 
would not be more penal than that intended; and it was error to 
instruct the jury that “*though the killing of the deceased was 
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MURDER— Continued. 

altogether unintentional, and defendant would have been guilty 
merely of manslaughter had he killed the party he was attempting 
_to kill, yet he was nevertheless guilty of murder.”’ Jb. 

8. It is competent for the State to show, on a trial for murder, 
the cause of the death without the aid of professional witnesses in a 
case Where death did not ensue immediately after the infliction of a 
wound. Smith v. The State, 643. 

9. Facts held to authorize a verdict of murder in the first de- 
gree. Ib. 


NEW TRIAL. 

1. This court will not revise the action of the District Court refus- 
ing an application for new trial based upon the expectation of ob- 
taining the testimony of an important witness, which must have 
been known to the defendant before the trial, when no diligence was 
shown to obtain such testimony, or reason shown why an application 
for continuance for want of the testimony was not made. Poage v. 
The State, 454. 

2. New trial should not be granted for the incompetency of one of 
the jurors by whom the case was tried, when it is not shown that the 
incompetency was not known when the juror was accepted or that 
it could have been known by proper inquiry. Roseborough v. The 
State, 570. 





NOTARY PUBLIC. 

1. It seems that the Governor’s appointment of a notary public is 
inoperative without the advice and consent of the Senate. (Paschal’s 
Dig., art. 4687.) Brown v. The State, 478. ; 

2. Ou the trial for falsely assuming and pretending to be a notary 
public against one appointed by the Governor without the advice 
and consent of the Senate, it is error to instruct the jury ‘‘that if 
the defendant acted as notary and was not legally entitled to do so 
they would find him guilty, unless he had reasonable ground that 
he was entitled to exercise the functions of the office.”? The guilt 
or innocence of the accused depended on his ** belief, intent, or hon- 
esty of purpose,’’ and not on the reasonableness of such belief. Jb. 


NUISANCE. 

See statement of the case for facts which, if true, would entitle a 
party to maintain a suit for equitable relief against one who ob- 
structed a public highway, if the obstruction is of a character to 
constitute a nuisance. Williams v. Davidson, 1. 


OFFICES, INCONSISTENT. 

1. Neither the Governor nor Attorney General, consistently with 
the limitations ana restrictions in the Constitution, can become mem- 
bers of the Board of Education or discharge the duties pertaining 
thereto. Willis v. Owen, 41. 
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2. The exercise of the duties of the Board of Education, besides 
being legislative, are.offices or agencies of public trust, and so can- 
not be held or exercised by those officers prohibited from holding 
two offices, agencies, &c. Jb. 


































OFFICIAL BOND. 

1. Sureties on the official bond of an officer are not liable for 
moncys misapplied before the date of such bond. But in a suit on 
such bond, accompanied by an account as part of the petition, which 
showed an indebtedness of the officers at the date of the bond, it is 
held, upon proof of such account, that the presumption is that such 
funds were in the hands of the principal officially, and it devolved 
on the sureties to prove the misappropriation of the money prior to 
the execution of the bond. Hetten v. Lane, 279. 

2. A suit by the State against a delinquent sheriff for failing to 
pay over taxes collected by him is a suit upon the bond, and the 
breach of the bond is the failure to pay over such taxes; suit not 
being upon the stated account from the comptroller’s office, it is not 
necessary that such account be made part of the petition. Shaw v. 
The State, 355. 


ORGANIZATION OF STATE GOVERNMENT. 
The State government of ‘Texas was organized on February 16, 
1846, and until that date the government and laws of the Republic 
were in force. Newby v. Haltaman, 314. 





PARTIES. 

HUSBAND AND WIFE, 1. 

One sued as a femme sole, who is at the time married, but who 
appears and answers without pleading her coverture, cannot avail 
herself of the fact that she was a femme covert when the same is 
for the first time alleged in the assignment of errors. Caldwell v. 
Brown, 216. 


PARTNERSHIP. 

1. Two firms of the same firm name did business in the same 
town; defendant, who was a partner in one firm but not in the 
other, was sued as 2 member of the firm to which he did not belong 
for the value of goods that had not been purchased by him individ- 
ually nor by his authority / Held, That he could only be held liable 
as a partner in the firm to which he did not belong where the two 
firms conducted their business in such manner as to justify the con- 
clusion by their customers that there was an identity of interest 
Cushing v. Smith, 261. 

2. Every one who authorizes another to believe him a partner is, 
‘ag to the person so authorized, a partner, but the authorization must 

be such as would be regarded sufficient by a reasonable and fair 
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PARTNERSHIP— Continued. 
mai; a mere conjecture that a man is a partner, though based on 
circumstances tending that way, is not sufficient. Jb. 

3. A merchant who sells goods to one knowing him to be a mem- 
ber of two different firms, for either of which the goods sold would 
be suitable, should ascertain by inquiry with which firm he is deal- 
ing, and if he fails to make such inquiry he cannot hold the firm for 
which the goods were not purchased responsible, Jd. 

4, The denial by a defendant of a partnership is not in the nature 
of a plea of non est factum, and need not be verified by oath. Jb. 


PERJURY. 

When a conviction is sought on the trial of one charged with 
perjury on the testimony of one witness and corroborating evidence, 
the corroborating evidence must corroborate material testimony 
adduced by the State in support of the charge, and not testimony 
in regard to some distinct and immaterial matter. Buie v. The 
State, 532. 


PLEADING. 

PRACTICE, 3. 

1. Unless it affirmatively appear that a contract was in parol, the 
objection that it is in violation of the statute of frauds cannot be 
taken by demurrer or exceptions. Murphy v. Stell, 123. 

2. A petition by the holder of a promissory note alleging the 
failure to pay the note, except the amount credited thereon, which 
amount is not stated, is sufficient. Wood vy. Evans, 175. 

s _ 3. The cause of action and the breach should be distinctly averred ; 
the facts sufficient to warrant a judgment should be aw and 
pegs set forth. Jb. 

4. The denial by a defendant of a partnership is not in the nature 
of a plea of non est factum, and need not be verified by oath. Cush- 
ing v. Smith, 261. 

A plea of autrefois convict which fails to state facts showing 
that the former conviction was for the same offense with that charged 
in the second proceeding in which the plea is filed is bad. Bogyess 
v. soe State, 347. 

An answer to a suit for labor under such contract alleging 
gross neglect, want of care in the business, and drunkenness on 
the part of the laborer so as to interfere in the performance of his 
duty, is sufficient, and it was error in the court below to sustain a 
demurrer thereto. Basse y. Allen, 481. 








POWERS, EXECUTION OF. 

In a will two persous were named as executors, one of whom 
qualified; the will empowered the executors to sell a house and lot: 
Held, That a sale made by the executor who qualified was a legal 
execution of the power, and passed title to the laud sold. Johnson 

v. Bowden, 671. 





PRACTICE—DISTRICT COURT. 
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ADMINISTRATOR, 2, 4. Costs, 1. 
AMENDMENT, 1, 2. REPLEVY Bonp, 1, 2. 
CONTINUANCE, 1, 2, 3. WITNESS, 3. 


1. A defendant duly served by publication, who had answered, 
and at a subsequent term had withdrawn his answer, cannot com- 
plain that an order of dismissal of the suit subsequent to such with- 
drawal was revoked and the suit reinstated. Williams v. Huling, 113. 

2. Although courts are not required to enforce agreements of 
counsel not reduced to writing, it does not follow that it is error in 
the court to enforce a parol agreement. Jb. 

3. In a suit to correct alleged errors in an account settled and 
closed by note, in which the petition did not contain specific allega- 
tions of error, and the defendant took no exceptions to the petition, 
nor excepted to evidence adduced showing errors in the account, it 
is too late to take advantage of the insufficiency of the petition on 
appeal. Murphy v. Stell, 123. 

4. A judgment ordering the sale of land seized under attachment 
for debt cannot be enforced pending an appeal prosecuted by claim- 
ants of the land who have executed an appeal bond, (under art. 1492, 
Paschal’s Dig.,) when the title to the land was, as between the at- 
taching creditor and claimants, involved in the same suit. idley v. 
Henderson, 135. 

5. It is the duty of the court to check all assaults on the character, 
motives, or conduct of counsel, made in argument of a cause, and 
when admonition fails, to enforce obedience by fine and imprison- 
ment. Shackelford v. The State, 138. 

6. When an offense is proved as charged in the indictment, the 
fact that the witnesses on whose testimony the indictment was found 
knew nothing of the particular offense proved can avail defendant. 
Cotton v. The State, 169. 

7. When it is shown that defendants against whom judgmeut was 
rendered were served with process, the omission of the judgment to 
contain a recitation that the parties appeared either in person or by 
attorney is uot material. Caldwell v. Brown, 216. 

8. A party to a suit cannot be arbitrarily required to go into the 
trial of his cause when the same is called out of its regular order, and 
before the causes having precedence on the docket have been tried, 
postponed, set, or heeled. Such a course is warranted by no prin- 
ciple of procedure prescribed by law, and is error for which a judg- 
ment will be reversed. Kirkland v. Sullivan, 233. 

9. Argument of counsel should be restricted to a discussion of the 
facts of the case and the conclusion legitimately deducible from the 
law applicable to them. Thompson v. T'he State, 268. 

10. An obligation to pay a certain sum ‘“‘at the earliest possible 
moment ’’ is conditional, and it devolved on plaintiff suing on the 
obligation to prove the ability of the maker to pay the debt. Ltow- 
lett v. Lane, 274. 
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PRACTICE—DISTRICT COURT— Continued. 

11. Such plea to be good must show that the former trial was for 
the same offense as that upon which the trial ishad. Boggess v. 
The State, 347. 

12. A plea of former acquittal upon a charge of theft from a house 
in which it appears that the theft upon which the first trial was had 
was from a different house, and the articles taken from a different 
person, is sufficient. Jb. 

13. Though a charge clearly erroneous be objected to for the first 
time in this court on appeal, yet, if it relates to a material matter 
and was calculated to mislead the jury to defendant’s injury, it will 
constitute cause for a reversal. Bishop v. The State, 390. 

14. A charge upon_the weight of evidence, if excepted to at the 
time by defendant, is made by statute an express ground for re- : 
versal; but if not excepted to at the time, but the error is presented 
for the first time in a motion for a new trial, then its consideration 
by the Supreme Court is subject to another and very different rule, 
which is, was such error, under all the circumstances as exhibited 
in the record, calculated to injure the rights of the defendant? Jb. 

15, A party who makes his objection to judicial action prejudicial 
to him, at the proper time, is entitled to have his objection more 
favorably considered than if it had been inopportunely delayed. Jb. 

16. Defendant was indicted for rape. When the case was called, 
the district attorney, with the consent of the court, abandoned 
the prosecution for rape, and announced that he would ask a con- 
viction only for an assault with intent to commit rape. Defendant 
objected to going into trial at once, on the ground that he had relied 
on the one day given him by law after service of the special venire 
in which to complete his application for change of venue, said appli- 
cation being already prepared and sworn to by one witness, and two 
others having agreed to come into town when notified and qualify 
thereto. The court overruled his motion to postpone, and he was 
forced into trial: Held, That the right of the district attorney thus 
to suddenly change the whole proceedings in the trial of a capital 
case, and put the defendant, without notice, upon trial for the lower 
grade, against his consent, and without giving him the time reason- 
ably necessary to perfect his motion for a change of venue, even with 
the sanction of the district judge, cannot be recognized. Blackburn 
v. The State, 522. 

17. The mere failure of the court to provide for partition among 
defendants of property adjudged them where such partition is not 
asked is not grounds for reversal. Wyche v. Clapp, 543. , 

18. Upon the sheriff leaving the State, suit may be dismissed as to 
him when not served with citation, and judgment taken against his 
sureties. The State v. Kelley, 637. 








PRACTICE—SUPREME COURT. 
1. Where there was a conflict of testimony before the jury, on 





712 





INDEX. 
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appeal the appellee is entitled to the benefit of all the facts which are 
fairly and reasonably established by the testimony in the record 
tending most strongly to support the judgment. Murphy v. Stell, 
123. 

2. An appeal bond covering costs and damages will suspend, pend. 
ing appeal, the execution of a judgment ordering the sale of land, 
though it may fail to state the inability of appellant to execute 4 
supersedeas bond; though such statement should be made, its 
omission is at most but an irregularity. Ridley v. Henderson, 
135. 

3. However obvious it may appear that the date of the offense, as 
given in the statement of facts, was a clerical error, the court will 
reverse where the offense appears by the statement of facts to have 
been committed subsequent to the date of the indictment. Fields v. 
The State, 214. 

4. When the petition shows a cause of action which, if established, 
will support the verdict, and nothing to the contrary appears in the 
record, it will be presumed that facts were in evidence to authorize 
the verdict. Caldwéll v. Brown, 216. 

5. Where the transcript has been withdrawn and an assignment 
of errors copied into it, but not authenticated by the clerk’s certifi- 
cate, such assignment of errors cannot be considered, and a motion 
to dismiss will be allowed. Peak v. Lynch, 276. 

6. It has been the long-established practice to permit transcripts 
filed before the time required by law, on application of the party 
filing them, to be withdrawn to perfect them by supplying deficien- 
cies and correcting irregularities ; but such amended transcripts must 
be re-filed and treated as a case pending from the latter date. Jb. 

7. The court will not notice a certificate made by the prosecuting 
attorney and the judge presiding in the court below that the venue 
was proven, When that fact does not appear in the statement of facts 
in the transcript. Dietz v. The State, 371. 

8. When original papers are ordered to be sent up with the tran- 
script, they should be forwarded with the transcript and their iden- 
tity verified ; it is improper to make such original papers part of the 
transcript. The State vy. Morris, 372. 

9. The court on appeal will presume that the proper charge was 
given, and in writing, in its absence, when the judgment recites that 
the jury were charged, rather than that the judge violated his duty 
by giving a verbal charge ina felony case. Rogers v. The State, 406. 

10. It is a universal rule that no court can alter, vacate, or annul 
a final judgment regularly entered in a case of which it has jurisdic- 
tion after the adjournment of the term at which such judgment was 
rendered. City of Brownsville v. Basse, 440. 

11. In absence of a bill of exceptions to the action of the court 
overruling an application for continuance the appellate court will 
not revise such action. Zhe State v. Williamson, 508. 
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PRESCRIPTION. 

When the mode of granting a particular franchise for more than 
thirty years has been, by notorious public act, such as an act of the 
Congress of the Republic, and afterward of the State, a claim to 
such franchise cannot be established by usage alone for thirty years, 
when no complaint is made of the loss or destruction of the records 
evidencing the grant. Williams v. Davidson, 1. 


PRESUMPTION. 


It will not be presumed where a grant of land had been issued to 
a married man that the wife survived the husband. Proof of heir- 
ship to the husband in a suit by an heir is sufficient as against a 
trespassser. Brandon v. McNelly, 76. 


RANGE. 





1. In an indictment for fraudulently driving cattle from their 
accustomed range it is not necessary to describe the range nor to 
allege how far the animal had been driven. Darnell v. The State, 
147. 

2. While it may not be necessary to allege the owner of the live 
stock so driven from its range, yet if the ownership be alleged in 
the indictment the allegation must be proven, and the record, not 
showing such evidence, is cause of reversal of judgment of con- 
viction. Smith v. 7'he State, 433. 

3. Where by one act several cattle belonging to different persons 
were driven from their accustomed range, it is not necessary that 
the act be divided into several charges; the act may be prosecuted 
in ope indictment. Long v. T’he State, 467. 

4. See an indictment held sufficient to charge the fraudulent 
driving of several cattle from their accustomed range, belonging to 
several persons. JQ. 


RAPE. 


1. Penetration should be proved beyond a reasonable doubt, and 
the jury should be so instructed in prosecutions for rape. Davis v. 
The State, 189. 

2. Evidence of an unwarranted liberty with the person of a 
female, however gross, not showing an attempt to commit a rape by 
force, threats, or fraud, will not support a verdict of guilty. Z'homp- 
son v. The State, 583. 


RECELP?. 


An attorney’s receipt for a note for collection may be explained 
by parol evidence. McAdoo v. Lummis, 227. 


RECOGNIZANCE. 





1. Sureties on the recognizance are responsible for the appearance 
of the aceused in the District Court, after a reversal of the judgment 
from which the appeal was taken in which the recognizance was 
given. Weaver v. The State, 386. 
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RECOGNIZANCE— Continued. 
2. **Unlawful card-playing”’ is a sufficient name for the offense 
in a recognizance in an appeal from a conviction for playing at 
cards at a public place. Lowrie v. The State, 602. 


REPLEVY BOND. 

1. Upon seizure of a slave in 1857, found in the possession of C, 
under sequestration in a suit against B, a bond was executed which 
recited on its face that it was given by C, as principal, and B and 
another, as surety, conditioned that C ‘*should have her (the,slave) 
forthcoming to abide the decision of the court, or will pay the value 
thereof in case the suit be decided against him;’’ C was not a 
party to the suit, but the bond was signed first by B, the defend- 
ant: Held, That the bond, though irregular, must be treated asa 
replevy bond exeented by the defendant, and a judgment rendered 
thereon is not affected by said irregularity. Pait v. McCutchen, 
291. 

2. When one who believed his possession to be rightful executed 
a replevin bond for the delivery of a slave in 1857, and was after- 
wards, when final judgment was rendered, prevented from delivery 
of the property by the laws of the United States and Texes, by rea- 
son of its having ceased to be property, he was relieved thereby 
from all liability on his bond. J0. 


RES GEST 2. 

1. The statements of one accused of theft, when first arrested, 
after being found in possession of stolen property, but against whom 
the evidence of guilt is only circumstantial, constitute part of the 
res geste, and are admissible in evidence in his defense. Shackel- 
ford v. The State, 138. 

2. It is error to exclude from the jury evidence that the defendant 
claimed the property as his own when charged with the theft. Dar- 
nell vy. I'he State, 147. 

3. Where there is evidence that the accused set up claim to prop- 
erty for the theft of which he is upon trial, the intent of the taking 
by the defendant should be submitted to the jury by the charge of 
the court. Thompson v. The State, 268. 


RESIDENCE. 
EVIDENCE, 6. 


RIPARIAN PROPRIETORS. 

‘The riparian proprietor may be given a preference over others 
when applying for the right to exercise a franchise, (7. e.. a toll 
bridge.) but his position in that respect does not confer the franchise. 
Williams y. Davidson, 1. 


ROAD. 
In a trial for obstructing a public road, the character of the road 
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ROAD— Continued. | 

may be established as public by evidence of long-continued use as 
such, and by an order of the County Court assigning hands to work 
on it asa public road. Me Whorter vy. The State, 666. 


SCHOOL DISTRICTS. 





1. The Constitution requires the State to be divided into convenient 
school districts, and boards of school directors appointed for such 
districts, to whom important legislative powers may be intrusted ; 
there is nothing tending to show that this power could be delegated 
to the Superintendent of Public Instruction or other officers. Wallis 
v. Owen, 41. 

2. It is evident that the school districts (formed by laying off the 
State into convenient districts) are the basis of the school system 
contemplated in the Constitution. The local boards of directors 
and the Superintendent of Public Instruction are intended to be the 
leading and essential factors in the school system. Jb. 

3. When the school districts have been so formed, the legislative 
power allowed to be delegated to them must be really vested in 
them ; it cannot be vested in some other tribunal. Jb. 

4, The Legislature could give the district boards legislative power 
to manage the accrued school funds of the districts, and the question 
of how much deficiency was necessary for building school houses 
and supporting schools, and the levy of a tax for such deficiency by 
such boards as guasi corporations. Jb. 

5. The machinery of the district boards is necessary in ascertain- 
ing the wants of each district, and to that end, the Constitution 
provides for raising such sum by taxation in the several school dis- 
tricts ‘as will be necessary’ for school purposes, Jb. 

6. The determination of the amount of the levy, within the maxi- 
mum fixed by the Legislature, by the district boards, may be regarded 
as the exercise of legislative powers in regard to the school fund of 
the district. Jb. 


SCHOOL TAX. 


1. ‘he one per cent. school tax levied under act of April 24, 1871, 
was not levied by directors of such school districts as was contem- 
plated by the Constitution. Willis v. Owen, 41. 

2. Considering the act of April 24, 1871, as indicating the agent 
cies for, and directing them to subdivide the State into convenient 
school districts, these agents have not, in fact, followed their legal 
directions, but have acted under the control of the Board of Educa- 
tion. Ib. 

3. The supervisors appointed under this act either divided their 
territory by designating each county as a school district, or they 
adopted the division as made under the act of Augnst 13, 1870. 
This cannot be regarded as a legal subdivision of the State into con- 
venient school districts. 10. 
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SCHOOL TAX—Continued. 
4. The act of August 13, 1870, creating each county a school dis- 
- trict was modified by the act of 1871, providing that the supervi- 
sors should subdivide their territory as aforesaid. ‘The amendments 
were not recognized or acted upon in this regard by the Board of 
Education. Jb. 


SCIRE FACIAS. 
A scire facias which fails to state everything necessary to justify 
a final judgment in default of answer is defective ; it should state 
enough to answer the purpose of a petition and writ of citation. 
Brown v. The State, 349. 


SELF-DEFENSE. 

1. One who seeks to justify a homicide on the ground of threats 
against his life, under article 612 of the code, must show that the de- 
ceased at the time of the homicide did some act which was reason- 
ably calculated to induce the belief, and did induce the belief, that 
the accused was then in immediate and imminent danger of losing 
his life, or of suffering some great bodily harm, from that which 
really was, or reasonably appeared to be at the time, an impending 
attack by the deceased. It is not practicable to fix on what that act 
demonstrating the intention shall be, but it must be some act which 
is reasonably calculated to induce the belief that the threatened 
attack has then commenced, to be then executed, and not a mere act 
or preparation to execute the threat at some other period of time, 
either speedy or remote. IJrwin v. The State, 236. 

2. By the code threats are admissible as independent evidence, 
without first establishing a predicate for their admission by proof of 
acts done at the time of the killing, to which they might give addi- 
tional force, but the effect of such evidence may be subsequently 
explained away and destroyed by the charge of the court in the 
absence of evidence tending to prove such aets. Horbach v. The 
State, 242. 

3. Facts held sufficient to warrant or excuse the use of a pistol in 
self-defense. Burch vy. The State, 376. 


SEPARATE PROPERTY. 

B conveyed land to A’s wife during coverture, and received from 
her the purchase-money. Subsequently A joined his wife in a title 
bond to C, who executed his note for the purchase-money, payable 
to her. C went into possession, and afterwards refused to pay his 
note or return possession. After suit was begun by A and wife 
against C to cancel the sale and recover possession, C conveyed to 
B, who, after going into possession, was made a party defendant, 
and set up his purchase from C, and also a deed under execution 
issued on a judgment in his favor against A, rendered after B’s 
conveyance to A’s wife. On appeal by B (in which C did not 
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SEPARATE PROPERTY—Continued. 





join) from a judgment rendered against him for the land and its 
rents, Held, 1. That the rights of C, who had not joined in the 
appeal, could not be considered. 2, That, as C had no just cause 
of objection to the position in which A and wife had placed the 
title to the land, so neither had B by virtue of any right he acquired 
under the deed from C. 3. That, as B asserted no claim at any 
stage of the suit to the property except as resulting from the pur- 
chase of it at execution sale as community property, it was necessary 
to his defense to show that the land was community, and that he 
could not, under such circumstances, be heard to claim for the first 
time on appeal the interest he may have acquired at execution sale, 
which A may have inherited from his deceased wife. 4. The fact 
that the deed was made to A’s wife by B himself; that the note 
given by C when he bought was made payable to her individually ; 
that A, by joining in her bond for title to C, recognized it as her 
property, and did again by joining her in a suit for it as her sepa- 
rate property when there was no conceivable motive for falsifying 
the truth as to ownership; that her separate right was never ealled 
in question until the institution of the suit, (with other facts stated 
in the opinion,) warranted the jury in finding that the land was the 
separate property of A’s wife, in the absence of any direct evidence 
that the purchase-money was furnished from her separate means. 
McAfee v. Robertson, 591. 


SERVICE. 


A sheriff's return, as follows: ‘* Executed by delivering to B. C. 
H. Johnson a true copy of this citation, together with accompany- 
ing certified copy plaintiff's petition April 22, 1874,” held sufficient— 
the defendant’s name being properly given. Johnson vy. Barthold, 


556. 


SHERIFF. 








1. A sheriff removed by the district judge on motion of the dis- 
trict attorney can appeal from the order removing him, Gordon v. 
The State, 330. 

2. The sheriff is entitled to notice of the charges against him, and 
the charge must specify some act or omission since his election 
showing his unfitness for the office. Jb. 

3. Prior to the act of March 15, 1875, disqualifying certain per- 
sons (sheriffs, &c.) from exercising the functions of offices from 
which they have been removed, the removal by the district judge of 
a sheriff was no obstacle to his election to and holding the same 
office from which he had been removed, Jb. 

4. A suit by the State against a delinquent sheriff for failing to- 
pay over taxes collected by him is a suit upon the bond, and the 
breach of the bond is the failure to pay over such taxes; suit not 
being upon the stated account from the comptroller’s oflice, it is 
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SHERIFF— Continued. 
not necessary that such account be made part of the petition. Shaw 
v. The State, 355. 

5. An action in the name of the State will lie against the sureties 
of a sheriff, as collector of taxes, executed to the State for default of 
such sheriff in paying over moneys collected of the school tax 
levied for the years 1871 and 1872. The State v. Kelley, 667. 

6. Such liability is not affected by the fact that the levy of such 
taxes was made subsequent to the date of the bond. Jd. 

7. The sheriff's bond to secure the county revenue is for the se- 
curity of the revenue levied to defray the ordinary expenses of the 
county from year to year. Jd. 


SHERIFF’S SALE. 7 

1. Upon a sale under execution of the equity of redemption, 
where a larger sum is bid than the amount of the judgment under 
which the sale is made, the purchaser at such sheriff sale upon buy- 
ing in the incumbrance is not thereby entitled to the excess bid at 
the execution sale. Cook v. Gatewood, 185. 

2. Such excessis subject to garnishment in proceedings against 
the judgment debtor. Jb. 


STARE DECISIS. 
The rule of stare decisis applies when a decision has been recog- 

nized as a law of property, and conflicting demands have been 
adjusted, and contracts made with reference to and on faith of it; 
but not to questions involving the construction and interpretation 

of the organic law, the structure of the government, and the limita- 
tions upon the legislative and executive power of safeguards against 
tyranny and oppression. Willis v. Owen, 41. 


INDEX. 

















STATUTE OF FRAUDS. 

To sustain a parol gift of lands, followed by possession and large 
expenditure in improvements thereon by the grantee, it is necessary 
that the terms and conditions of such contract be clear and free from 
ambiguity, and that possession was taken and improvements made 
on the strength of it. Permissive occupation by the father, an 
expectation of a gift by the son, will not be sufficient to bring the 
case Within the rule. Murphy v. Stell, 124. 















SUNDAY. 

1. The common law forbids any judicial act on the Sabbath. 
Harper v. The State, 431. 

2. The proyision in the Code of Procedure (Paschal’s Dig., art. 
3150) making it the duty of the judge to sit during the whole of the 
Sabbath in eases where less than six hours remain after verdict 
before the court, by law, must adjourn, plainly indicates that in all 
other cases the term of the court shall adjourn at the end of the six 
Judicial days of the week. Jd, 
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SUNDA Y— Continued. 
3. A verdict returned on the Sabbath in a case submitted to the 
jury on the last Saturday of the term of the District Court is a 
nullity. Jb. 


SUPERINTENDENT OF PUBLIC INSTRUCTION. 

By the Constitution, the Superintendent of Public Instruction has 
the supervision of the public free schools, is required to perform 
such other (executive) duties as the Legislature may require, to 
recommend needful amendments to the school-laws, and to report 
to each session of the Legislature the condition of the schools. By 
the statute, these powers are conferred on the Board of Education, 
besides other duties, such as forming rules for the government of 
schools, examination of teachers and their compensation, the studies 
to be pursued, and the authority to prescribe the manner of collect- 
ing and disbursing the one per cent. school tax. Willis v. Owen, 41. 


SUPERSEDEAS BOND. 

An appeal bond covering costs and damages will suspend, pend- 
ing appeal, the execution of a judgment ordering the sale of land, 
though it may fail to state the inability of appellant to execute a 
supersedeas bond; though such statement should be made, its omis- 
sion is at most but an irregularity. Riley v. Henderson, 135. 


SURETIES. 
OFFICIAL BOND. 


SWINDLING. 
To constitute the offense of swindling, the title to money or prop- 
erty must be obtained by the accused, or must pass from the injured 
party. Where the possession is obtained by fake pretenses, or the 
taking be originally with intent to deprive the owner, the offense is 
theft. Cline v. The State, 494. 


TAX COLLECTOR. 

1, Article 7638, Paschal’s Digest, does not provide two remedies 
against a delinquent tax collector, one by suit on the bond and the 
other on the ‘**certified account,’’ but contemplates suit upon the 
bond and immediate notice published, &c., and no judgment to be 
had until three months after such notice : upon such proceedings the 
ten per centum damages are to be assessed upon the amount of 
indebtedness in the judgment. Shaw v. The State, 355. 

2. Damages can only be assessed upon complying with: the stat- 
ute (Paschal’s Dig., art. 7638) as to notice, publication, and filling - 
certified account; and the settlement of the balance by the delin- 
quent before expiration of three months discharges damages as well 
as the debt. Jd. 
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THEFT. 





CHARGE OF CouRT, 3, 4. 

RES GEST, 1. 

1. Where one person has the general and another the special 
property in the thing stolen, the indictment may allege the prop- 
erty to be in either. Cox v. The State, 101. 

2. Where property is stolen in one county and carricd by the 
thief into another, the taking may be charged to have occurred in 
either. Jb. 

3. It is consent to the taking for the owner to obtain the aid of a 
detective, who, for the purpose of detection. joins the defendant ina 
criminal act designed by the defendant and carried into execution 
by actual theft. Pigg v. The State, 108. 

4. The rule in such case is, that the possession of property recently 
stolen is evidence against the accused, which is to be taken and con- 
sidered by the jury in connection with the other testimony in the 
case. Thompson vy. The State, 268. 

5. When a stolen article is sold by the thief and afterwards stolen 
from the purchaser an indictment for the last theft may allege the 
ownership either in the true owner or the purchaser. Boggess v. 
The State, 347. 

6. The statute reducing theft to a misdemeanor, (Paschal’s Dig., 
article 2397,) upon the voluntary return of the property stolen before 
prosecution, does not apply where the character of the property 
has been changed, as from live hogs to pork. Horseman y. The State, 
353. 

7. Contradictory statements of accused are not evidence of crime 
where the testimony clearly indicates others as the offenders and 
furnishes another motive for such statements than concealment of 
the guilt of the accused. Porter v. The State, 367. 

8. Where the testimony showed a theft of hogs by the husband, 
and that the hogs had been driven home by him and there slaugh- 
tered, false statements made by his wife as to the stolen property 
are not evidence of her guilt, in absence of any proof of her par- 
ticipation in the inception or execution of the offense. Jb. 

9. An indictment for carrying away fence rails will not lie under 
Penal Code, article 717, punishing cutting and destroying and carry- 
ing away timber. McCauley v. The State, 374. 

10. When, on the trial of one charged with theft, the testimony is 
of such a character as to require the court to inform the jury what 
fucts would rebut the presumption of a fradulent taking, an omission 
to give such information in the charge is a material error, calculated 
to injure the rights of the defendant, by leaving the jury to decide 
the law as well as the facts of the case. Bishop v. The Siate, 390. 

11. Where two persons were indicted for theft and one put upon 
trial, and the testimony showed that the accused was present only 
as a hired hand 93f his codefendant, it devolved upon the State to 
prove, in order to convict upon evidence of the. recent joint posses- 
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THEFT— Continued. 

sion by the parties indicted of the stolen property, that the defendant 
had knowledge that the taking was illegal or that the circumstances 
were such as to charge him with such notice. Jvey v. The State, 425. 

12. On a trial for theft of cattle the State cannot prove the posses- 
sion by the accused of stolen cattle other than those described in the 
indictment, unless it be shown that they were taken at the same 
time by the same persons. Jb. 

13. Should such testimony be admitted, it is error to exclude 
evidence that defendant had been tried and acquitted for theft of 
such other cattle. Jb. 

14. A party hired: for one day ‘**to butcher and cut up beef” is 
not a domestic servant within the meaning of the code, and theft 
from the shop, committed by him, of his employer's property pend- 
ing such employment, is theft from a house under the law. Richard- 
son v. The State, 456. 

15. An indietment charging the fraudulent driving of cattle from 
their range, and followed by a charge of theft, but in such charge 
not describing the property taken, will not be considered as a sep- 
arate count. but only as a summation of the preceding acts into one 
charge. Long v. The State, 467. 

16. On the trial of B for theft he offered in evidence a bill of sale 
to the property alleged to have been stolen to justify his possession. 
An objection by the district attorney to its introduction was with- 
drawn andthe paper read. In the absence of any evidence of its 
alteration, except that which an inspection of the paper may have 
furnished, the court instructed the jury that. if they believed that 
the bill of sale was altered or antedated, they should discard it from 
their consideration: Held, error, because the action of the district 
attorney was e¢aleulated to throw the defendant’s counsel off his 
guard, and prevent him frem introducing evidence to sustain the 
genuineness of the paper. Purtell v. The State, 483. 

17. Every fraudulent taking of property is not theft, and a charge 
that ‘tthe crime of theft is complete by the act of fraudulent taking 
into possession property not his own’ is erroneous. Jd. - 

18. To constitute the offense of swindling, the title to money or 
property must be obtained by the aecused, or must pass from the 
injured party. Where the possession is obtained by false pretenses, 
or the taking be originally with intent to deprive the owner, the 
offense is theft. Cline v. The State, 494. 

19. On the trial of one indicted for theft of a yearling, the dis- 
trict attorney asked a witness who bad stated that defendant had 
some young cattle, how he obtained them, to which the witness 
answered, over the objection of defendant, that ‘* defendant has some 
voung cattle, but had no stock cattle; that he conscripted those he 
had, and that witness understood conscription to mean the taking of 
cattle that did not belong to the one taking, or in other words, steal- 
46 
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THEFT— Continued. 
ing.’’ The refusal of the court to exclude the answer, held to be error, 
Debbs v. The State, 650. 

20. One who unlawfully takes and appropriates to his own use an 
unbranded yearling, the property of another, without the owner’s 
consent, thergh liable for a trespass, cannot be convicted of theft if 
he took the animal in the day-time, and openly iu the presence of 
others, under the apparent belief that the owner had forfeited his 
right. Ib. 

21. In an indictment for theft of an estray it is not necessary that 
the animal stolen be described as **coming within the meaning of an 
estray.”?’ McGee v. The State, 662. 

22. See facts held insufficient to sustain a verdict of guilty of 
theft. Jb. 








THREATS. 

1. Neither former threats to assassinate nor the desperate character 
of the deceased can be admitted in evidence, under article 612, unless 
the deceased is shown to have done seme act at the time of the hom- 
icide indicating his purpose then to take the life of the deceased. 
Irwin v. The State, 236. 

2. Threats, under the code, are admissible as independent evi- 
dence on the part of the defendant on trial for murder, but the force 
of such evidence is subject to be controlled by the charge of the eourt, 
unless supported by evidence of acts done at the time of the killing, 
as contemplated in the code. Horbach v. The State, 242. 

. 3. It is sufficient to charge that the accused did seriously threaten 
to take the life of another in an indictment under article 6585, Pas- 
chal’s Digest. Longley v. The State, 490. 

4. Whether the threat was seriously made is a question of fact, 
not of law, and should be submitted to the jury. Jb. 

5. It is admissible for the prosecution to give in evidence several 

: threats by the accused on different occasions. Jb. 


TRIAL OF RIGHT OF PROPERTY. 
On the trial of the right of property when the verdict is agaiust 
the claimant, who has given bond under the statute, (Paschal’s Dig., 
art.5310,) it is error to render judgment against him for the value of 
the property. The claimant has ten days within which to return 
the property, on failure to do which the clerk’s indorsement on the 
bond that it has been forfeited has the force of a judgment. (Pas- 
_¢chal’s Dig., art. 5316.) Mardio vy. Johnson, 225. 








VARIANCE. 
Where on a trial for theft of a gelding, the statement of the facts 
shows that the word horse is used in describing the animal stolen, 
wid noquestion was made below, guere, whether the court on appeal 
would reverse for variance in proof. Pigg v. The State, 108. 
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p VENUE. 
Proof of tne venue must appear in the statement of facts ina 
criminal case, or a judgment of guilty will be reversed. Burch v. 
The State, 376. 


VERDICT. 

If the charge of the court should by its terms authorize a verdict 
for a cause of action not pleaded in the petition, yet if the verdict 
shows by its language that it was not based on the erroneous charge, 
but was responsive to a cause of action properly pleaded, the judg- 
ment rendered thereon will not be disturbed in the absence of a 
statement of facts. Caldwell v. Brown, 216. 


WILLS. 

1. Such wills can be made by husband and wife, but the probate of 
the will by the widow surviving does not bind her or her community 
interest in the property for the payment of the legacies in the will. 
Wyche v. Clapp, 543. 

2. A deed for community property to satisfy such legacies by the 
widow must, as to the extent of her interest, be considered voluntary 
and without consideration. Ib. 

3. A will made, conferring powers upon executors, while the stat- 
utes of the State provide that the will may be administered by the 
survivor, or by one qualifying, on the death, resignation, or refusal 
to act of the others, will be considered as conferring such powers 
upon those who by law might discharge the duties of executors. 
Johnson v. Bowden. 671. 


WITNESS. 

1. When the declarations made by a witness to one accused of 
crime, charging him with it, are given in evidence by the State, the 
defendant is entitled, on cross-examination, to have in evidence the 
response made to the accusations. Shackelford v. The State, 138. 

2. If leading questions appear to have been allowed over objections 
the reasons for such irregularity should be given by the judge in the 
bill of exceptions. It is error to allow leading questions, there being 
no reason for allowing them furnished in the record. Davis v. The 
State, 189. , 

3. The issuance of a subpoena for a witness during the progress of 
a cause, at the request of a party, is a matter of right when it is not 
shown that the witness’ attendance cannot be procured, and is not a 
matter resting in the diseretion of the judge or clerk. Edmondson 
v. The State, 230. 

4. The bookkeeper in the comptroller’s office being examined in 
aid of the certified account, and testifying to having made the state- 
meut of the account in evidence, and that it was correct. on testify- 

, ing that there had been an accounting between the comptroller and 
the defendant, should have been allowed on cross-examination to 
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WITNESS— Continued. 
state how the account stood upon such accounting, and its satisfac- 
tion by payment, if in fact such payment had been made. Shaw y. 
The State, 355. 

5. When a witness is re-examined at the request of the jury, after 
their retirement and return into court, the omission of-the judge to 
direct the witness to confine his testimony to the particular point of 
disagreement, and to make his statement in the language used by 
him in his first examination as nearly as he can, will, when the wit- 
ness, in the absence of such caution, has given additional evidence, 
be ground for reversing a judgment of conviction. Tarver v. The 
State, 464. 


WRIT OF ERROR. 

A petition for writ of error addressed to the Supreme Court is not 
on that account defective ; the petition may be addressed to the clerk 
of the District Court, or to the Supreme Court. Johnson v. McCutch- 
ings, 553. 














